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1846. 

RUNGAMA 

V. 

ATCHAMA 
and others, 
and 

ATCHAMA 

V. 

Rama 

NADHA. 


being childless, adopted, with the consent of his wife, a son, J. At the 
time of this adoption, he execAited a deed with the natural father of J., 
by which he undertook to make him lieir to his Zemmdary and wealth. 
Y. subsequently married a second wdfe, and during tlie lifetime of his 
adopted son, J., adopted a second son, R. Both these a-dopted sons 
lived in Y.'s house, who, while they were minors, made a division of 
his ancestral and other estate, between thein, in certain proportions. 
J., when he came of age, entered into possession of his share : but R., 
being a minor, Y. managed his share for him, and died during his mi- 
nority. At ’s death, J. claimed the riglit of succession to the whole of 
YJb estate and xM'operty, insisting, that Y. Avas precluded from alienating 
any portion of the estate, to ins, the first adopted sou As, prejudice ; and thta 
the adoption of R. during his lifetime, was illegal and void. The Sudder 
Betvanny Adatolut at Madras decided that the second adoption was valid. 
Held, upon appeal, by the Judicial Committee of the Privy Council, revers- 
ing that decree: — 


First. That, according to the Hindoo Law, a second ado])tion of a son, 
the first adopted son being alive, and retaining the cliaraeter of a. son, was 
an illegal and void act. 

Secondly. That J.^s acquiescence in the division, after he came of age, 
did not preclude his right to recover the ancestral estates, as Y. had no j)ow(‘r 
to alienate any portion, of tlie ancestral estate to J. prejudice. But 

Thirdly. That (upon the principle tliat a party cannot affirm and dis- 
affirm the same transaction) effieet must be given to the intentions of A^., 
so far as Y. had power of disposing of his property, by an act, mter vivos ; 
and in which J. had acquiesced ; and that as J. took the whole of the 
ancestral property of A^., he must give up for the benefit of R. that part of 
A^.’s other property, included in his share in the division, and to give effiect 
to which his consent Avas not necessary. 

Among the Soodras, a childless Hindoo may adopt a, son from a ffotrmn 
different from Ms own. 


The consent of a wife to the adoption of a son, by her husband, a childless 
Hindoo, is not essential to the validity of the adoption. Adoption is the 
act of the husband alone; although the wife may join in it. 

Upon a disputed question of adoption, tlie Provincial Court, and the 
Sudder Court, on appeal, held that the evidence was not sufficient lio esta- 
blish the fact of adoption. Such decision reversed hy the Judicial Gmt 
mittee. 


made in three separate suits, instituted in the Pro- 
vincial Court of the Northern Division of Madras 
to determine the right of succession to the estates oi 
the Rai a Vassareddy Vencatadry Naidoo, the 

heieditaiy proprietor of larg’e Zsmindary pi'operty. 
situate in the sillahs of Gwitoor , Masulipataryi', anc] 
Rajamundry, in the Northern Division of the Presi- 
dency of Madras. The first suit was institiited bA 
the Respondent, Ramanadha, against J aganadRa 
adopted son of the late P sneatadry , claiming a 
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of the Vassareddij estates, first, as the second adopted 
son of y encatadry ; and, secondly, by virtue of a set- 
tlement made by V encatadry, in bis liftime, dividing 
bis estates between Jaganadlia and Bamanadlia, the 
entirety of which bad notvfitbstanding been taken pos- 
session of by Jaganadha, at Vencatadry’s death. The 
second suit was instituted by Atcliama, the Appel- 
lant in the second Appeal, against Bamanadlia, claim- 
ing succession to Vencatadry’ ft estates, as the senior 
vfidow of Jaganadlia (who died pending the litigation 


1846. 

RUN GAMA 

V. 

A'ICHAMA 
and others, 
and 

atchama 

L’ m 

Rama- 

nadha. 


between him and Bamanadlia, without issue bv either 
of his wives, Atchama or Bimgama) ; and secondly, 
under a Will alleged to have been made in her favour 
by Jaganadha. The third siiit was brought by the 
Appellant, Bungama, the junior widow of Jaganadha, 


for herself, and on behalf of LutcJimepnUy, as his guar- 
dian and adoptive mother, against Atchama, Bama- 
nadha, and one Puttoory Galy Boss, claiming for Lufeh- 
mepiifty, as the adopted son, and testamentary heir of 
Jaganadha, the whole of the estates of Y encatadry and 
Jaganadha. 

The facts which gave rise to these suits were as 
follow: — 

On the 2nd of April 1798, Raja Vassareddy Venca- 
tadry Naidoo, haidng no issue of his body, with the 
concurrence of his wife, adopted Jaganadha as his son. 
The fact of this adoption was notified to the Collector 
of or, on the same day. 

At the time of the adoption, Vencatadry entered 
into an agreement, or contract of adoption, with (77 m<w.- 
dramooly AmV^oo, the natural father ot Jaganadha. 
This agreement was contained in two instruments. 
The first, dated the 7th of April 1798, executed by 
Vencatadry, snadi addressed to Chundramooly, after re- 

B 2 
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citing’ that the ceremony of adoption had been per- 
formed, declared the effect of it, in the following 
words: — “Therefore, be it believed, that I have exe- 
cuted this, (my tutelar deity bearing witness,) that 
Jaganaclha Naidoo is Jiiikdar or heir to my Zeniindary, 
mirasy, to my wealth and debts ; and that I have it 
not in my power, on any account whatever, to make 


over (the same) to any other person besides him {Jaga- 
nadlia Naidoo).” The other instrument, dated the 
16th of April 1798, executed by Clmmlramooly, and 
addressed to Vencatadry, after stating tlie assent of 
the natural parents of Jaganadlia, proceeded thus: — 
“Whereupon, you having received him in adoption, 
by performing the whole ceremonies of Dafta-nomam, 
Nama-carana , &c., conferring upon him your estate 
and debts, as well as the right of your Zemindary, 
executing a paper to my name, promising that no 
other, except himself, shall have possession of the 
above, and sending the said paper to me, and desiring 
to obtain a document from me also, I have written 
and tendered this agreement, which is to assure you 

that the said boy is yours, and that he has nothing to 
do with me any more. ” 


On the nth of May 1803, Vencatadry caused the 
ceremonies of marriage to be performed, between Jaga- 
«arZ/m,,and AtcMma, B.ndi Bmgama, all, of them being 
then ehildien ; AtcJiagna being’ two or three years older 

than Rnngama. These ceremonies were performed 
simultaneously. 



fter the lapse of some years, and in the month 0 
3!^ 1807, Vencatadry ^mavried a second wife. Short!' 
after this second marriage, Vencatadry, being desir 
of adopting the Eespondent, Ramanadha, consulted 
learned, men, attached to ids- samastanwn, who informo 




him, tliat such adoption was illegal, and could not 
made, expressing their opinion in the following form 


“Tou have already adopted Jaganadlia, as your 

son, hy performing the necessary ceremonies, and 
made him heir, both to the real and personal estate 
ac(3^uired hy your forefathers, and to joui own acq^ui- 
sition. J cigQ,n(i(lliOi has thereby been in^ested with 
authority, either to object to your making over the im- 
movable property, acquired by your ancestors, or to 
acquiesce in the alienation of your own property. You 
are already the father of a son, and you should not, 
therefore, make a second adoption. 

Notwithstanding this opinion, Vencatadry proceeded 
to adopt RafnanadJia, as his son, and took liim to live 
with him under the same roof, where he continued till 
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Vematadry’s death. 


Baja Vassareddy Vencatadry made three successive 
apportionments, or partitions, of his property, to take 
effect during his life. One of these apportionments was 
made in the year 1812, whereby he divided his pio- 
perty into four shares, retaining one share in his own 
possession, and devoting the income of another to 
charitable purposes ; the two remaining shares being- 
divided between Jaganadlia and Bamanadliai Jaga- 
nadJia being put into possession of the share, called 
CJiattoor-nwoJca-Patnain Valii, and Banianadlia being- 
put into possession of the share, called Vomma-mdhes- 
wara VaJii. To render this disposition of the pro- 
perty final and secure, so far as it was possible for 
bim to do SO, he caused instruments to be executed 
loj Jag anadha and Bamanadlia in 1812 and 1814, 
when they were both minors, in which they mutually 
acknowledged the arrangement, and promised to ac- 
quiesce in it. This partition of the property con- 
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tinned tlirougliont the remainder of the minority of 
J aganadha, and was in existence when he came of age 
in the early part of 1815. In February 1816, another 
apportionment was made, whereby V encatadry retained 
in his own hands the portion called the Dhurma Vahi, 
(consisting of 98 villages and a tank), to be appro- 
priated to charitable purposes, and divided the remain- 
ing property, formerly constituting three shares, into 
two divisions, still called CJiattoor-mooha-Patnam Vahi, 
and the Vomma-maheswara Vahi. These two divisions 
were assigned by lot, which had the effect of changing 
the shares, as formerly allotted, and , I aganadha was 
put in possession of the Vomma-maheswara, consisting 

of 252 villages, and Bamanadha into that of the Ghat- 

» 

toor-mooha-Patnam, consisting of 201 villages. A 
third apportionment, extending to the residue not pre- 
viously divided, was made in July 1816, when Venca- 
tadry divided the Dhurma VaJii into two shares, annex- 
ing one share, consisting of 62 villages, to Vovmia- 
maheswara, the portion which had been last allotted to 
J aganadha-, and the other, consisting of 36 villages 
and a tank, to Chattoor-mooha-Patnam, the division 
allotted to Bamanadha. From that time, it did not 
appeal that V encatadry in any way intei'fered with the 
Vomma-maheswara division, which he had assigned to 
Jaganadha, Over' Chatioor-mooha-Patnam, which was 
in the possession of Bamanadha^ who was still a minor, 
1 encatadry exercised the absolute power of control and 
management, up to the time of his death. 

Inconsequence of these several allotments, it ap- 
peared that the property which was in the possession 
or management of Jaganadha and Bamanadha was as 
Mows In the possession of Jaganadha-, 121 vil- 
lages in Gimfoor, 174 villages in Masuliyatani, 19 vil- 
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lages in Bajamimdry. In the possession of Ramanadha ; 
212 villages in Guntoor, 6 hmkas or islands, in Ma- 
sulipatam, 19 villages in Majamwndry. 

In the year 1815, in the lifetime of Vencatadry, the 
revenue payable to Government, in respect of the 
Zemindary property, fell considerably into arrear; and 
sequestrations, extending over a large portion of the 
property, were issued in their several Zillahs, by the 
Collectors of Guntoor and Bajamundry. In consequence 
of these sequestrations, 81 villages in Guntoor, and 


19 villages in Bajamundry, were taken out of the pos- 
session of Jaganadha; and 127 villages in Guntoor, and 
19 villages in Bajamundry, out of the possession of 
Ramanadha. 
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In this state the property remained at the death of 
Vencatadry, which took place on the 17th of August 
1816. Upon this event, Jaganadha submitted a ques- 
tion to the Pundits, attached to his samastanum, with 
regard to the wish of Bamanadha, to join in the funeral 
ceremonies. In answer to this question, the Pundits 
all concurred in stating their opinion, that as a second 
adoption would have been unlawful, Bamanadha had 
no right to assist in the performance of the funeral 
ceremonies of 

Jaganadha thereupon asserted his exclusive title to 
the Zemindary -QxopQitj of the late Vencatadry, and ad- 
dressed arzis to the Collectors of Guntoor and Baja- 
mundry, offering to pay the whole amount of the arrears, 
in respect of which the villages had been attached. 

On the 6th of October 1816, Jaganadha received an 
intimation from the Acting Collector of Guntoor, that 
Vencatadry was considered to have ‘‘divided Ms dis- 
trict into equal shares, between his two sons, Jaganadha 
and Ramanadha, and that, at the time of his death, 
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Eamamdha was in tlie possessiou of the ChaUoor- 
mooka-Patnam Vahi.” Jaganadha, on the receipt of 
this intimation, tendered the amount of the arrears. 
He also represented to the Acting Collector, that in- 
asmuch as it was impossible for him to institute any 
legal proceedings against Bamamdha (who was a 
minor), to determine any adverse claim on his part, 
unless, by the interposition of the Court of Wards, 
he was placed in a situation to defend the suit; he, 
Jaganadha, should of necessity be compelled to pro 
ceed formally against the Collector, in the event of 
his refusal to deliver up the whole estate, after the 
tender of the full amount of the arrears due thereon. 
To this the Collector replied, that it would be proper 
that a suit should be forthwith instituted, by Jaga- 
nadha, against the Collector alone. 


Whereupon Jaganadha, on the 8th of November 1816, 
filed Ms plaint in the Provmcial Court of the Northern 
Division, against the then Acting Collector of Guntoor, 
to compel the restitution of the villages in that Zil- 
M/i, wMch had been sequestered by the Government. 
The Collector, by his answer, admitted that Jaganadha 
had tendered the amount of the arrears, but alleged, 
as his reason for not delivering up possession of the vil- 
lages, held by him under attachment, that Bamanadha 
was the proper person to inherit the same. 

OnGhe^ 10th of Mag 1817, the cause was heard by 

Judges (Mr. Aai/mwieZ 

TFebb, hirst Judge, and Mr. P. Cherry, Second Judge,) 
weie o^ opinion, that the real question in the case was 
^ e right of succession to the vahee ox district in ques- 

there’’^ tte „( the late and 

lavi , ‘ tfa of plaint, it 

lavine omitted to set ont the names ol the villages 
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comprised in sucii district, pursuant to section iii., 1 S 46 . 
Regulation III., a.d. 1802, the Court nonsuited the rungama 
Plaintiff. J aganadlia presented a petition, praying for atch ama 

a .review of the above Judgment. The Provincial 
Court, in the first instance, refused it; but upon a se- atchama 
cond petition, to the same purport, they submitted the 
petition to the Sudder Adawlut. The Sudder Court, 
having taken the same into consideration, on the 13th 
September 1817 authorised the Provincial Court to 
review their Judgment. The Provincial Court there- 
upon proceeded to review their Judgment, and on 
the 15th of November 1817 passed a decree, whereby 
they declared the previous decision of the 10 th of 
Mag 1817 null and void; and after observing, that 
no transfer or registry, in the mode provided by the 
Regulations, had been made during the lifetime of 
V encatadry, &nd considering that the claim then before 
them could not affect, or have any reference whatever 
to, the ultimate decision of the legal right of succes- 
sion, they confined the question solely to whether the 
Acting Collector of Guntoor was justified in refusing to 
deliver up the villages to Jaganadha, on his paying all 
arrears, and expressed their opinion, that the interests 
of all parties would have been best consulted by re- 
ceiving the arrears from Jaganadha, and by withdraw- 
ing the attachment and delivering the villages to him, 
and that there was no legal right to withhold them. 

To this decree Mr. Travers, the Third Judge of the 
Court, dissented, and on the 27th of February 1818 the 
Collector appealed to the Sudder Adawlut, c,oxi.t%iQA- 
ing, ihsii JaganadJia 'ha.dL not produced before him such 
evidence of his right, as could have justified himj t^^ 

Collector, in giving, on his owm authority, . possessioh 
to JagmadMa, (m payment of the balance due. 
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CASES IN THE PRIVY COUNCIL 

Shortly before the presentation of the Collector’s 
petition of appeal, some sums of money were paid 
into the Provincial Court, in satisfaction of certain in- 
stalments, under a Decree, obtained by the late Ven- 
catadry, to the whole of which Jaganadha laid claim, 
as the sole heir to the late Vencatadry, and Ramanadha 
claimed one-half, as co-heir. Upon this, the Provin- 
cial Court referred to the Sudder Adawlut, for instruc- 
tions; the Sudder Court stated, that, in their opinion, 
it involved the question of who was the heir of the 
deceased Vencatadry, and whether there was more than 
one; that they could not solve these questions, which 
must be determined by the Provincial Court, on evi- 
dence produced before them. And the Sudder Adaw- 
lut recorded their opinion, for the guidance of the 
Provincial Court, that the most regular course to be 
pursued in the case under consideration, and in similar 
eases where, an original party in a suit being dead, a 
Court should have any sum to pay over to his repre- 
sentatives, would be to give sufficient public notice 
that such sum is so payable, and would be paid over, 
after a stated period, to the person or persons who 
should bring due proof of their right to receive the 
same. 

In pursuance of this opinion, the Provincial Court, 
on the 18th of June, 1818, propounded the follow- 
ing questions, to the Pundits of the Northern, Centre, 
and Southern, Provincial Courts:-— 

1. — “Is a person, having, conjointly with his wife, 
adopted a son, and thereafter being displeased with 
her, and marrying a second wife, authorised by Hindoo 
law, conjointly with her (the second wife), to adopt a 
son?” 

2. — “A person adopting a son, having, for any rea- 
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soiij 3^(ioptG(i Q, SGCoiid soiij is tiiG fomiGrj or tliG Isdtorj ^^46. 
lioii to the Gstato of tliG porsoii Edopting, or Ero both rungama 
sons entitlGd to slmro the samGf’' atchama 

3. If both havG a right to share^ are they entitled 
to receive equal shares, or different proportions, of the 
estate, and what are those proportions to the parties Rama- 
respectively 

4. — “Has a person who has acquired a large pro- 
perty, power to divide the whole, or any part of the 
same, equally to both of his adopted sons during his 
lifetime, and are divisions so made by the father, of 
legal force after his death?” 

5- “j-f either the first or second of the adopted 
sons act contrary to the will of the father knowingly 
and intentionally, will he, notwithstanding, have a 
right to the whole, or to a part, of the estate of his 
father?” 

To these questions, the follov/ing answers were 
delivered, by V. Narain Sastri, the Hindoo Law- 
oflScer of the Provincial Court of Appeal, for the 
Northern Division. First: — “The man who has mar- 
ried a wife, and who, for want of a legitimate son, 
adopted a son, and who some time afterwards married 
a second wife, has authority to adopt a second son, in 
the event of his entertaining a wish to augment his off- 
spring. The man who v/ishes to augment his offspring 
is by law authorised to adopt a son, though he has a 
legitimate son. On the same principle, a man may 
adopt a second son given, though he has already a son 
given, if he is desirous to get numerous offspring. 

Lohita 8mriti, and other works, prohibitions are 
contained, that if a man has a son given, he should not 
adopt a second son given; and, further, it is ordained 
that no adoption of a son given can be made 
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has a son of the body in existence; but it is stated in 

tHe works to the following purport: — tluit since the 
son delivers his father from hell, he is, therefore, called 
Putra; that the man who imagines, tliat it is enough 
for him, if his deliverance from hell can be effected bv 
the means of a single son, has no business to get a 
second son; that the man who wishes to liave a 


numerous offspring, in order tliat they may {jerroi'in 
the ceremonies called Gyavrajayati, besides deli\ ering 
him from hell, may procure many sons; and tliat he 
who wishes not to have his offspring thus increased, 
is prohibited from procuring another son. 

“In the book, Vivada Bhangarnava, in the 4th sec- 
tion . — Sancha and Lohita: ‘The perpetual support 
of a consecrated fire, and the like, the Scriptures and 
sacrifices, rewarded with ample gratuities, do not pro- 
cure the sixteenth part of the benefit arising from the 
birth of an eldest son.’ 


“Heaven is attained by him who is celebrated as the 
father of a son, and of a grandson ; and whose many 
chfidren and himself, while living, had completed tin- 
study of Scripture and the performance of sacrifice. 

“With whom Scripture and sacrifice is not incom- 
plete, whose study of the Veda, and performance oi’ 
sacrifice, fail not. It consequently appears to be a 
benefit arising from numerous issue, tliat many sums, 
and the father himself, fail not in the stud? of Scrip- 
tiires and performance of sacrifice. Many sons arc to 
e desired, that some one of tliem may travel to (h 
Hence sons various descriptions mf.y 1. adlpf^; 

Wxio uGsircs miruorous offsiDriuu* 

^-^he prohibition, that while a i, ,, ^xis 

lere IS no neeo of a second son, is stated in the 

section of Bhaagarnava, follows:—' 
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here the intention of the precept is to forbid adoption, 
then, only when there is no motive for it; for the 
benefit desired, namely, deliverance from hell, is ob- 
tained without adopting a son given, and through him, 
therefore, that purpose is not effected; but one who 
desires numerous issue for other purposes, besides 
deliverance from hell, may adopt a son given, and 
others, although he have one legally begotten. Srid- 
liara Swami and others have said as much. The 
Retnacara aiid Par y ate express, that a son given, and 
others, should not be adopted, if there be a brother’s 
son; from which it must be understood, that the pro- 
hibition concerns one w'ho merely desires male issue 
for the sake of deliverance from hell. This justifies 
the fact recorded in the Bharaia and other works, that 
Pandn having other male issue, accepted of BJiema, 
Arjuna, and other sons of his wife, and he did so 
although he had nephews.’ By this work it is pre- 

ixia^n^^ sons may be procured. It should 
not be objected that, by the above work, the procuring 
of the sons of different descriptions, viz., sons of body 
and sons given, &c., is alone admitted, and not the 
procuring of many sons of one and the same class, 
such as sons given, &c. The adoption already made 
of many sons of the one and the same class, such as 

&c., should be considered as sufficient 

authority/^ 

Second. ^^If a man, after adopting a son given, adopt 
a second son given, under any plea whatever, both the 
sons given will be brothers agreeably to their seniority 
and juniority, in the same manner as the natural sons 
are; consequently the said two sons given, are entitled 
to inherit the estate of the adoptive father in equal 
shares, according to the rule called 
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tafvaloo/ which directs equality where no other pro- 
portion is specified.” 

Third. — “As the two sons given in adoption are 
equally entitled to the estate of their father, so, if a 
father divide the estate, they should abide by the divi- 
sions established by him, though he has made either 
equal or unequal divisions, conformably to the rules 
laid down in the J eevadum Bhaga Prakarnum, or chapter 
of divisions, made by a father in his lifetime. The law- 
regarding this matter is inserted in the answer to the 
fourth question.” 


Fourth. — “He that has acquired abundance of wealth 
may, during his lifetime, divide his estate between his 
sons as he pleases, either in equal or unequal shares, 
conformably to the rules prescribed by law; and his 
sons ought to abide by the division made by him: or 
should they throw obstacles without so acting, they 
shaU be Hable to punishment ; which circumstance is 
steted in the chapter on division made by a father in 
his Metime, contained in the Yajnymvalcga, Smriti, 
&e. Y^ouKs.—Yainyawahya: ‘If the father make a 
partition among his sons, he may give, at his plea- 
sure, more to some and less to others; or give the 
rst-born the portion of an eldest son, or divide the 
e^ate among all of them in equal shares.’ Nareda: 
Whether the father distribute equal shares to bis 
sons, or give more wealth to some and less to others, 

±or the father is lord of all.’ Vrihaspati: ‘Sons to 

ft "l ?! flistritation; 

Otherwise they shall be chastised.’ 

fate mZ d°i2ff 1“*"’ “ ^ tiat the 

ate may distribute hie estate, amoug Ms sous as he 
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pleases; and that the sons, if they don’t attend thereto, 
are liable to pimishment. Badhayana: ‘ Menu dis- 
tributed the heritage to sons.’ 

“Let equal shares be given to all without distinc- 
tion. 

“By this very same law, it appears that equal shares 
alone are allotted to only the father and aU the sons, 
in consequence of a rule, which directs equality, where 
no other proportion is specified. 

‘ “By the foregoing work it is ordained that the dis- 
tribution to sons in equal shares alone is essential.” 

Fifth. — “If either the first or the second adopted 
son resist the lawful orders of his father, and be in 
enmity with him, he vull, in that case, be considered as 
rebellious to his father. It is ordained by the code 
of law, that he is not entitled to have a share in the 
father’s estate. The texts respecting this, are as follow. 
— Yajnyawalcya: ‘A professed enemy to the father, 
a degraded man, one deprived of virility, one lame, a 
madman, an idiot, one born blind, and he who is 
afSicted bv an incurable disease, must be maintained 
without any allotment of shares.’ Nareda : ‘A pro- 
fessed enemy to his own father, a degraded man, one 
deprived of virility, and a man formally expelled by 
his kinsman, shall not inherit though begotten by the 
deceased, much less if begotten on his wife by a kins- 
man legally appointed.’ In the above-mentioned texts 
it is ordained that the professed enemy to his own father 
ishall have no share, though he be the son of the body.” 

The answer delivered by Ausoory Alaja Singara 
Charlooy the Pundit of the Provincial Court, in the 
Centre Division, was as follows:— 

First. — ‘ ‘ Should a person who, in the first instance. 

Pi- 

adopted a son, in conjunction with Ms first wife, and 
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who afterwards married a second wife, wish to adopt 
another son in conjunction with his second wife, he 
may adopt a second son given, accordingly. This cir- 

Zdf ‘f “ => chapter on the distribution 

reW?v! i 
7 « P-ven, which are contained in 

JagamiaAa TercapangJmnanum, Smriti Chmulrika, & 

BuT one ;r Blaratam. worfa.’ 

But one who desires numerous issue for other pnr- 

poses, besides deliverance from hell, may adopt a son 

alien, and others, although he have a son levallv b. 

SrUUra. S.argi, and others, have“Sd as' 

foZtl* are as 

mav'toaven!! ri" **“'* “erne one of them 

nedu, or eousecrate a black bull at the funeral 

by onrwLT -Jeseripfions may be adopted 

y one who desires mimerons otfsprino- 

The nreaning of the foregoing is, “that any person 

“y ^dopt sons given, &c, though He has a son of I, 
body to deUver him from hell ^ “ 

Maha-raia who w«s , “^"“oyor Pandu 

tifhv, 1 ; . . acquainted with the leval nrohiLi 

tion, obtained Bhema and Armna fn Prohibi- 
ts wife, from a desire ^ sons of 

strength, and one sffled „ “ T 

Sophy, though he ^ Jiirisprudenee and philo- 
y. though he had a son of his wife called fl Jrmu- 


ado^ed^lir? w to''one“T T" ‘ 

perform the ceremnr,^ ii one^of them at least ma 

cording to tie tert, whSh "expreTes^'M^''' 

sired/ ■ sses^ Many sons ar 
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Second.— “ The two sons given in adoption, being 
heiis to ihe estate ot their adoptive father, have au- 
thoiity to ciivide the estate of their adoptive father 
between themselves, in the same manner as the two 
legitimate sons of his own body have a right to their 
father’s estate, and divide it between them. 

i-lie law respecting the above is as follows: 

An aigumeut of law which is established in one 

cause is applicable i)i another, unless a special objection 
exists. 

Menu . Distributed the heritage to sons. ’ A.p(is- 
taniba: ‘The father, in his lifetime, ought to dis- 
tribute the property among his sons iir equal shares.’ 
Vishnu: ‘If a father make a partition between him- 
seli and his sons, he may give or reserve at his pleasure 
any part of his own acquired wealth.’ Yajnyawalcya: 
‘If the father made a partition among his sons, he 
may give at his pleasure more to some and less to 
other.s, or give the first-borir the portiorr of arr 

eldest son, or divide tire estate among all of them in equal 
shares. ’ 

“According to the opinion of these texts, as equal 
shares should be allotted, the same rule which was 

prescribed for the sons of the body, should be established 
for the sons given.” 

Third. “These two sons given, are entitled to in- 
herit their adoptive father’s estate, in equal shares, 
and not in unequal shares; consequently they are 
to divide the whole estate of their adoptive father in 
eqiral shares between them.” 

Fourth. — “He who acqiiired much wealth has au- 
thority to divide either the whole or a part of his 
estate between his two sons given, as he pleases; con- 
sequently the two sons given, must, of course, conform 
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thereto after the death of their father, and they must 
not deviate therefrom. 

“The law for the foregoing is as follows: — Nareda: 
‘Whether the father distributes equal shares to his 
sons, or gives more wealth to some and less to others, 
according to circumstances, such shall be their shares, 
for the father is lord of all. ’ Y ajnyawalcya : ‘ The dis- 
tribution made by the father is declared binding on 
sons among whom an unequal division has been made.’ 
Vrihaspati: ‘Sons to whom equal, less, or greater 
shares, have been allotted by the father, should main- 
tain such distribution; otherwise they shall be chas- 
tised. ’ 


“The meaning of the above text is, that the sons 
ought to abide by the divisions ordained by their 
father, though they be equal, less, or greater shares; 
and that those who act contrary thereto deserve to be 
punished. 

‘ ‘They are therefore to act according to the rule 
established by their father.” 

Fifth. — “No act should be performed contrary to 
the opinion of the father; consequently, the sons are 
the masters of the estate of their ovm shares, allotted 
to them respectively by their father; and they, there- 
fore, should not wish for a larger or less portion than 
the above. ^ 

“The law for the above is as follows: — ‘What can 
be done with that cow which neither affords milk nor 
becomes pregnant ? Of what use is that son who is 
neither learned nor morally good? 

“ ‘A son who has no sacred knowledge, nor courage, 
nor industry, nor devotion, nor liberality, and who 
observes not immemorial good customs, must be 
considered as similar to urine and ordure. ’ More- 
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over, there is a verse by Poorvoo to Yayauty, in their 
Diseonrse, in chapter xviii., book ix., of Sri Bhagavata. 

“ ‘He who complies with the thought, is the best 
man. He who complies with the direction given to 
him, is of a middle class. He who neglects the same, 
is a low man. He who disobeys it altogether, is 
similar to ordure.’ 

“As this is the meaning of the verse, he ought to 
act according to the rule established by the father, 
and not deviate therefrom. To act according to the 
rule established by the father will prove prosperous to 
both. 

“Therefore the two sons given, ought to act accord- 
ing to the determination of their father.” 

The answer delivered by SasJiadry 8 astri, the Pundit 
of the Provincial Court of the Southern Division, was 
as follows: — 

First. — “If a man, who having in the first instance 
adopted a boy, as a son given, in conjunction with his 
wife, should wish to adopt another boy, as a son given, 
with or without any reason, while the first adopted son 
is alive, he may do so. 

“With respect to the adoption of these many sons 
given, it is ordained in the work called Jagannatha 
Tercapanchanamim, after fully considering, and faith- 
fully quoting, the texts of the sages, Sancha, Lichita, 
Paithinasi, &g., that if a man, while either the legiti- 
mate son of his body, or son given, is alive, wish to 
adopt many sons, he may adopt many sons -given— 
consequently, the said person is by Hindoo law autho- 
rised to adopt another boy as a son given, in conjunc- 
tion with his second mfe.” 

Second.— “As he has, for some reason, already 
adopted a second son given, conformably to the Hindoo 

c 2 
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law, the last son given should be considered as son, in 
rungama the same manner as the first son given. These two 
atchama sons given, are, therefore, entitled to divide the estate 
and others, adoptive father between them. It is stated, 

Atchama under the article of Jivadwihhaga and Ajivadurhhaga, 

J^ADHA. “ chapter of divisions, in the books called Jagan- 
natha T ercapanchananmn, Menu, Vijnyaneswara, &c., 
‘that although there are many sons to a father, all 

those sons aie entitled to divide the estate of their 
father. ’ ” 

Third. — “As the two sons have a right to divide 
between them the estate of their adoptive father, they 
are entitled to inherit the same in equal shares: as 
the veeshamahhagum, or unequal share, and the vood- 
darawibhagum, or additional share, are by law prohi- 
bited, they are not entitled to divide the estate in un- 
equal shares. The two sons, therefore, are each of 
them entitled to a half-share of their father’s pro- 
perty. Thus it is ordained in the chapter of divisions 
in the books of Hindoo law.” 

Fourth.— “He who has acquired much wealth is 
authorised to divide, during his lifetime, either the 
whole or a part of his estate, in equal shares, between 
his^ two sons given. This is stated in the chapter of 
divisions, in the books of the Dharma 8 astrum. Divi- 
sions thus made by the father, conformably to the law, 
ought in justice to be in force, after the death of the 

Fifth.— If either of the two sons have acted eon- 
trary to the desire of their father, either wilfully or 
deliberately— as the son who has thus acted must be 
considered a pitru-dwasi, or enemy to his father— he 
is declared in the article oi nedatra pntra, ot gaiilty 
son, in the chapter of divisions in the works of 
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Vijnyaneswara and other law books, not entitled to a 
share. ’ ’ 

Upon the receipt of the above opinions, the Provin- 
cial Court recorded the following resolution : — 

“The Court, meeting, in the above opinions, with 
adequate grounds for recognising Bamanadha, the 
second adopted son of the late Vencatadry, as a 
claimant to a moiety of the estate, left by that Zemin- 
dar, the whole of which has been claimed by the elder 
adopted son, JaganadJia, — It is resolved, that one-haU 
of the amount of the above instalments shall be immfe 
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diately paid to Jaganadha, upon his passing his receipt 
for the same, and that his pleader be directed to com- 
municate to him, this resolution of the Court accord- 


ingly. ” 

J aganadha declined to receive the moiety thus 
awarded to him, and, by a subsequent order, the whole 
of the monies in Court were directed to be applied in 
discharge of a debt due from V encatadry’ s estate. 

On the 9th of September 1819, the Sudder Adawhit 
pronounced judgment, in the Appeal, which had been 
presented to them by the Collector of Quntoor, and 
thereby declared, that the Collector was justified in 
retaining possession of the 208 villages, until he should 
receive legal authority for delivering them up, and 
reversed the decision of the Provincial Court ; and 
they adjxidged Jaganadha to pay the costs in both 
Courts: but they further decreed, that, as he had 
obtained possession of the villages in question, under 
the decree of the Provincial Court, he should continue 
in possession thereof, upon giving security to abide 
the issue of any suit which might be instituted by the 
other claimant, Bamanadha, to try the question of 
rightto the viUageS.: , V■;^AU 
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pursuance of tMs decree, Jaganadha, having 
given the required security, continued in possession of 
the villages, as well as of the rest of the estate of the 
Vencatadrg. 

On the 8th of November 1820, Ramanadha filed a 
in the Provincial Court for the Northern Divi- 
sion, against J agancidha, in which he stated the cir- 
cumstances 0 i his adoption ; and after alleging that a 
legal and conclusive apportionment and division of the 
Zemindary property in question had been made by the 
late T encaiadry, in his lifetime, whereby that part of 
the property, called Chattoor-mooka-Patnam, had been 
allotted to him, Ramanadha, solely ; and all title, claim 
or right of interference therewith, hj Jaganadha, had 
been hereby excluded ; and after stating that, of the 
208 villages sequestered by the Collector of Gtmfoor 
and afterwards delivered up to Jaganadha, 127 villao'es 
Wonged to the district ChaGoor-mooka-Patnam, 
also stating that Jaganadha had dispossessed him of 
six lunkas, or islands, which had been under his ma- 
nagement ; the plaint sought the recovery of the one 

mndred and twenty-seven villages under Guntoor 

’ Tt r ‘I"* 

Z,Hah,^ the proits, &c., derivable there- 
rom, amounting to Madras pagodas, 976,915. 6. U 

then m the possession of 

Jagmadha, in his answer, insisted on his title as the 
son of the late Vencatadry, and traversed 
_ fm s claim by virtue of the second adoption 

Artri . t ® v was invalid by law. 

e subnntted that Ramanadha could take no 

S are of the late Vencatadry’s estate, aad that what 
ar acts the late Tencatairy aright have done n 
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his, Bamanadha’s, favour, they, being contrary to the 
Hindoo law, were null and void. 

Evidence was entered into on both sides. 

On the 16th of June 1824, the Provincial Court 
made their decree, declaring, that there was no reason 
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to doubt that Vencatadry had adopted both the Plain- nIuha 
tiff and Defendant, as his sons, in a manner perfectly 
regular, so far as forms and ceremonies were con- 
cerned ; but the Court observed, that the main ques- 
tion in the cause was, whether, previous to the adoption 
or even the birth of the Plaintiff, Vencatadry had not 
disqualified himself from ahenating any part of his 
property, to the prejudice of the Defendant ; for that on 
the occasion of the adoption of J aganadha, his natural 
and adoptive fathers exchanged correspondent engage- 
ments, the genuineness of which was not called in 
question by the Plaintiff, and was proved by the unim- 
peached testimony of the subscribing witnesses ; and 
the Provincial Court being of opinion, that this was a 
conclusive and utter bar to the Plaintiff’s claim, dis- 
allowed his claim, and dismissed the suit with costs. 

The Provincial Court having refused to re-hear the 
case, on a petition for review of judgment, Bamanadha 
appealed to the Sudder Adawlut of Madras. 

Pending this appeal, and on the 28th of February 
l%2b, J aganadha died, leaving two ■endows, Atchama 
and Bungama ; but no issue him surviving. 

At the time of his death he was not living with 
Atchama, his senior wife. It appeared that she had 
left Ms house in 1819, in consequence of differences 
having arisen between them. These differences were 
stated hj Atchama to have originated in the influence 
exercised by the junior wife, over the 

late J aganadha, -wl-dGk had led, in JagcmadMa.’s'MethmA, 
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to various hostile proceedings, on the part of Atchama, 
being taken against him. 

On the 10th of March 1825, Ramanadha applied by 
naotion, for leave to withdraw his Appeal, on the alle- 
gation that, having been appointed heir by the Will of 
the late Jaganadha, he had taken charge of the whole 
of the estate, and he prayed that a precept might be 
sent to the Provincial Court, for the Northei'n Divi- 
sion, directing them to put him into possession of the 
disputed villages. 

On the same day, a further motion was made by 
Tirmul Row, the Vakeel of the late Jaganadha, for the 
like purpose, which was supported by two letters, 
one of which was represented to be a letter from the 
late Jaganadha to Tirmul Row, declaring that he had 
appointed his brother Ramanadha, his heir, to suc- 
ceed to his estate, both real and personal ; and the 
other a letter from his junior widow, Rungama, to the 
same effect. The Court, however, refused to receive 
any representation from Tirmul Roiv, the Vakeel, on 
the ground, that the death of Jaganadha had rendered 
his authority void ; and, in compliance with the mo- 
tion made by Ramanadha, ordered the Appeal to be 
struck off the file, but refused the application for a 
precept to the Provincial Court as altogether inadmis- 
sible. 

On the 28th of April 1825, Ramanadha presented 
two petitions to the Sudder Adawlut of Madras, for 
the same object: these petitions were accompanied by 
the alleged Will of the late Jaganadha, and a petition 
presented by the junior widow, Rungama, of the same 
purport as the letter previously produced by Tirmul 
Row. ' 

On the 12th of May 1825, before the Sudder Court 
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had pronounced any decision on these petitions, Atchama 
appeared as a claimant of the whole property of Ja- 
ganadha, by presenting a petition to that Court, claim- 
ing as senior widow, and chief heir, of Jaganadha-, and 
charging Rungama and Ramanadha with collusion, and 
praying that the petitions -which had been presented 
in their names might be rejected, and that she might 
be put in possession of the talooks in question. In 
proof of her title, she enclosed in her petition, certain 
documents; one of these was a Will, which she repre- 
sented to have been written by the directions of Jaga- 
nadha, on the 1st of February 1825, which purported 
to be as follows: — “You are my elder -wife, and 
mookya curta (chief heir) to the whole of my pro- 
perty: and not-withstanding I formerly behaved my- 
self ill towards you, in consequence of the ill persua- 
sions of my second wife, you have, with your best 
wisdom, conducted yourself towards me with obe- 
dience and sincerity, and, also, you are capable to 
manage the affairs of the talooks, and to transact 
other matters. Under all these circumstances, I 
appoint you, according to the law, to be my heiress 
and successor to all the talooks, on both sides of the 
viYQx Kistna, being my paternal Zemindary, to all my 
property, real and personal, and to conduct the suits 
pending in Courts, being instituted by and against 
me.” 

The other document purported to be a note from 
Jaganadha to Atchama, and contained the folio-wing 
passage jRitw^ama troubles me much to leave, by 
writing, the talook, &(i., to Ghava Lutchmeputty, of 
another gotrum, whom she, Runaama. has been t aking 
care of; but I have not consented to it. Upon a 
reflection of my illness, I think I shall not live many 
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dars. Since she is thus troubling me while I am 
alive, she may, in conjunction \\uth the servants, very 
likely forge something hereafter, the seal being in her 
possession. Therefore as soon as you see this note 
Tou will come here, and take care of the talook and 
other estate, according to my writing to you. ’ ’ 


On the 23rd of June 1825, the Siidder Adaivlut 
made an order on the foregoing petitions, which, after 
reeling Afchama to institute a suit against Rama- 
idha, for the recovery of the entire estate of the late 
Jaganadha, proceeded as follows ‘ The Sudder 


Court do not consider that Ramanadha ought, in 


equity, to be prejudiced by the withdrawal of his 
Appeal from the decree of the Provincial Court, 
which act appears to have been done under an erro- 


neous impression of the legal consequences, resulting 
to him, from the death of the late Jaganadha. The 
Provincial Court will, therefore, with reference to- the 
eireumstanees under which this Appeal was withdrawn, 
consider the claim of Ramanadha, to a moiety of the 
estate of the late Vencatadry, not to be finally adjudi- 
cated ; but in determining the suit to be brdught under 
the present instructions of the Court, the Provincial 
Court will confine their judgment to the news points 
W'hich may be raised (proceeding on the sup|)osition 
that their former decision may be reversed). In the 
event of judgment going against Ramanadha, the case 
on Appeal, be brought in all its bearings before 
the Sudder Court, to whom, under the circumstances, 
it will be competent to read the record in the former 
Appeal, and make it a part of the latter. The Court 

» A * \J\J CtX L 


competency so to proceed, from the fact 
at the parties before them will, to aU intents and 


pxiiposes'jf^ , be tlie sanaej' masmucli,, 'as' Atchama "'de- 
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rives her title from her deceased husband, and would 
have been concluded by any other judgment which 
might have been passed against him in the Appeal. 
If, on the other hand, judgment should go in favour 
of Ramanadha, the claim which formed the ground of 
the suit will merge in such decision, and the revival of 
that question be no longer necessary.” 
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In pursuance of this order, Atchama, on the 15th 
of August 1825, filed her plaint in the Provincial 
Court for the Northern Division, against Ramanadha, 
claiming the whole estate of Jaganadha as his senior 
widow, and sole heiress, he having no issue male ; and 
she further alleged that Jaganadha had caused a paper 
to be written, dated the 1st of February 1825, whereby 
he directed that all his estate should be inherited by 
her, being his real heiress and successor, both by law 
and the usage of the country, and she claimed as such 
accordingly ; and cited various authorities in support 
of her title, as sole successor to the entire estate of 
her husband. She also charged Ramanadha, in con- 
junction with Rungama and others, with having com- 
bined and fabricated the paper, which they pretended 
was the Will of the late Jaganadha, and submitted 
that such paper could not be admitted to proof, it 
not having been executed , on stamped paper, as re- 
quired by Kegulatiou Xlli. of 1816. 

Ramanadha, by his answer, did not dispute the fact 
of the Plaintiff having been, by marriage, the eldest 
wife of the deceased Vencatadry but he alleged, that 
the Plaintiff did not conduct herself becomingly, and 
was in consequence forsaken by her husband ; and he 
insisted, for the first time, that he was the undivided bro- 
ther of the deceased and that as he had died 

without issue, he, the Defendant, became the sole heir 
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to his whole estate, and was also heir to V encatadry 
kungama by lineal descent ; he claimed, moreover, to be entitled 

V. 

atghama to the estate by virtue of the Will in his favour, alleged 

and others, jit j t t ^ ^ 

and to iiave been executed by JaganadJia, 

Atchama, by her reply, denied the allegations con- 
tained in the answer, and insisted on her title as senior 
widow and heiress of the late Jaganadha. 

On the 12th of December 1825, the Ooiirt pro- 
pounded the following question to the Hindoo law- 
officer attached to the Court : — 

A Zemindar of the fourth caste, called liungapah, 
died, leaving much hereditary property, but no issue, 
male or female. He had adopted a sou, called Venkiah, 
who also died some years after his adoptive father, 
leaving the same hereditary property, but no issue, 
male or female. He left, however, two widows, the 
senior of whom is called Lutchmiah ; she now comes 
into Court, and claims the entire estate, real and per- 
sonal, of her date husband Venkiah, asserting that she 
IS his legal heir, according to Hindoo law''. Her claim 
is resisted by one, called Reddapah, who is the great 
grandson of Naganha, who was the grandfather of 
Rungapah ; he {Reddapah) asserts that, there being no 
other or nearer male relation than himself, he is the 
legal heir, according to Hindoo law. You are required 
to state which of these two claimants, Lutchmiah or 
fieddapaA, IS the legal heir to the hereditary property 
left by Venkiah, supposing it to be true, that there is 
no other or nearer male relation than Reddapah. ’ ’ 

To this question the following answer was returned 
the According to the Hindoo law, 

Lutchmiah, ihQ eldest widow of the late Venkiah, is, 
in the first instance, legal heiress to both the landed 
and personal esate, left by the said FewAmA, who 
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was the adopted son of Rtmgapah, Zemindar, of the 
Soodra caste. Eegarding this, the Dharma Sastriim is 
as follows: — VrUiaspati says, ‘A wife is declared by 
the wise, to be half the body of her husband, equally 
sharing the fruit of pure and impure acts. Of him 
whose wife is not deceased, half the bodv survives. 
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How should another take the property while half the 
body of the owner lives?’ Tajnyawalcya says, ‘A 
wife, daughters, both parents, brothers, their sons, 
kinsmen sprung from the same original stock, distinct 
kindred, a pupil, and a fellow-student in theology. On 
failure of the first of these, the nest in order shares 
the estate of the deceased.’ Katyayana says, ‘The 
childless widow, preserving inviolate the bed of heV 


lord, and strictly obedient to her spiritual parents, may 
frugally enjoy the estate, until she die ; after her, the 
legal heir shall take it. ’ ” 


The Court made its decree in this suit, on the 22nd 
of December 1825, in which they rejected the alleged 
Will relied upon by Ramanadha, both because it was 
upon unstamped paper, and also because, if genu- 
ine, it 'would have been, by the Hindoo law, invalid ; 
and the Court expressed its opinion, that there ap- 
peared to have been nothing in Atcham-a’s conduct 
which could bar her claim, as senior widow of Jnga- 
nadha. Having read the answer given by the Pundit, 
the Court observed, that from the texts there stated, 
as well as certain others, it appeared that the wife was 
the heiress, to the whole of her husband’s estate, after 
his demise, and that after her the nearest cousin was 
heir to it. On the ground, therefore, of the opinion 
of their law-officer, the Provincial Court decreed to the 
Plaintiff, as the legal heiress of her late husba,hd, posr 
session of the property in general, real and;persohal, 
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From this decree, Ramanadha appealed to the 8 ud- 
der Adawhit of Madras. 


On the 6th of September 1826, Rungama, the junior 
wido-w of Jaganadha, instituted a suit in the Provincial 
Court for the Northern Division, against Atchama, 
Ramanadha, and Puttoory Caly Doss, as the adoptive 
mother and guardian of one Lutchmeputty N aid 00 , 
as the adopted son of the late Jaganadha, and on 
his behalf claiming the ■w'hole of the property in 
question. In her plaint, she alleged that her deceased 
husband, Jaganadha, being childless, and not likely, 
from bodily infirmity, to have issue, in the month of 
April 1819 directed her to apply to one Ghavo, Nai- 
dania, a relation of Jaganadha, but not of the same 
gotrum, to know if he would give his third son, Lutch- 
meputty, then an infant, in adoption to Jaganadha. 
That on the 26th of April, in the same year, Chava 
Naidama signed an instrument, giving his son to 
Jaganadha, who, on the same day, by an instrument 
executed on his part, accepted the boy in adoption, 
with her, Rungama’s concurrence, {Atchama having 
left her husband,) making him heir and successor to 
his estates: and that on the 18th of August 1819, the 
further ceremonies of adoption were performed in 
favour of LidchmepuUy, w]io was brought up at Ama- 
varti, (Jaganadha’ s house,) as his son, and acknow- 
ledged as such to the neighbouring Zemindars, and to 
Mx. Charles Roberts, then Collector of the Zillah 
of That after Jaganadha’ s death, Rama- 

nadha had executed a deed, called a harar-namah 
a.ehiovrled.gmg Lutchmeputty, as such adopted son, and 
that he only held possession for him, as manager. 
That she, Rungama, was imposed upon by Ramanadha, 
and induced to execute papers, of the purport of 
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■wliich she was ignorant. That Jaganadha made a 
Will in her favour, and that the "Wills relied upon 
hy Atchama and Ramanadha were forgeries ; and she 
charged Ramanadha with combining and confederat- 
ing with Puttoory Caly Doss, the Detvan, or head 
manager, of the late Vencatadry, and Jaganadha, to 
suppress the fact of Lutchmeputty’s adoption, and 
otherwise inducing her to execute the instruments 
before mentioned. 


On the 25th of January 1827, befoPe the answers 
were put in, Rimgama presented a petition to the 
Sudder Court, praying to be admitted a joint Re- 
spondent to the Appeal, then pending before that 
Gouft, between Ramanadha and Atchama. To this 
application, both Atchama and Ramanadha filed coun- 
ter-petitions, denying the title of Lidchmeptitty, and 
praying for the rejection of Rimgama’ s petition. 

Upon considering these petitions, the Court was of 
opinion, that the interests of justice would be best con- 


sulted, by the suit brought by Rimgama being called on 
as early as possible for trial, and by postponing the 


decision of the then pending Appeal, till the result 
of that trial should be known. The Provincial Court 


was, therefore, directed to proceed to the trial oi Rim- 
gama’s suit, without reference to its order upon the file 
of the Court. 


On the 15th of 1828, Ramanadha Med Ms 

special grounds of appeal from the Provincial Court’s 
decree, in the suit instituted by Atchama, m which he 
insisted on the various circumstances stated by him in 


the proceedings before taken, and added a claim to the 
estate of th.e late Jaaanadha on account of his havihg 
died without issue, suggesting that, according to the 


custom of his family. 


female was 
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siding, and that AtchciMa had 110 title, and could not 
succeed to the Zeniindary of the late JagMcidhci, 


Aichania, by her answer 
denied the various allegations 


to these special grounds, 
contained in Iiam.>anad}ia\s 


reasons of Appeal, and insisted on her title, as the 
senior widow of the late Jagafiddlidf to succeed to the 


whole of his real and personal estate. 

Pending these proceedings in the Sudder 
Rungama’s suit in the Provincial Court, 
Atchama^ Ramanadlia, and Puttoory Caly Do 
ceeded. 


Court, 

against 

pro- 


Ramanadha, by his answer, insisted 
story of Lutckmeputty’s adoption was 
and not only stated the fact of ther(‘ 

V 


that the whole 
a fabrication ; 
being several 


male children in the immediate branches of the family, 
capable of being adopted, but maintained the existeTice 
of gotrums among Soodras, and represented LiilchHie- 
puUy to have been of a different gotrum from d aganadha. 
He also insisted on the invalidity of any adoption out 
of the common gotrums of both parties ; and stated 


the Chava-var to be a family so far inferior to that of 

C/ 

the Vassareddy-var, as not to permit of alliances lieing 
contracted between them ; he also traversed tlic al- 


leged communication by Jaganadha of the adoption, 
to the authorities, insisting on the natural inference 


arising out of the non-communication, particularly 
in the instance of Jaganadha, who he represented 
was well aware of its necessity. He denied the exist- 
ence of the alleged Will, and the contemporaneous 
documents said to have been suppressed, and the 
conspiracy charged against him and Puttoory Caly 
Doss, and insisted on the genuineness of the various 
papers connected with his proceedings for obtaining 
possession, and in particular of the Appellant’s sig- 
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nature to them, and actual dictation of their contents. 
He represented the Plaintiff to have herself addressed 
a letter to the Collector of Guntoor, on the 4th oi July 
1825, praying him to return to her the Will left in 
his favour by Jaganadha, for the purpose of being pro- 
duced to the Provincial Court, and to have sent it by 
her vakeel separately with a vakalut-namah executed 
by her to him, authorizing him to present the same 


arsee to the Collector, and subsequently to have pro- 
duced the original Will, through her pleader, to the 
Court. In further contradiction of the alleged im- 
position on the Plaintiff, he stated, that he was re- 
siding openly with Rungama in the house, while 
publicly assuming the proprietorship, performing, in 
his own name, his brother’s funeral rites, and defend- 
ing Atcnama s suit ; and he wholly denied the execu- 
tion by him of the alleged karar-namah, admitting 

Liitchmeputty’s title, and undertaking the management 
on his behalf. 


Phe Respondent, Puttoory Caly Doss, by his answer, 
insisted that the circumstances of Ram.anadha’ s pos- 
session of the ZemindaTy was open and notorious, and 
that the whole of the Plaintiff’s statements respecting 
him, Puttoory Caly Doss, were unfounded and untrue. 

Atcliama, the senior widow, by her answer, insisted, 
that the Will alleged to have been made in favour of 
Rungama was fabricated, and that the alleged adoption 
of Lidchmeputty was a fiction ; stating, that at the 
time when such adoption was alleged to have taken 
place, Jaganadha was only twenty-two years of age, 
and likel} to have had issue of his own, and that there 
veie nearer relations, from whom he would have made 


le adoption, if he had intended to adopfc a son ; and 

Lutchmeputty had ever been aeknow- 


enving 

o 
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title as the elder widow, and stated, that in fact, a Will 
had been made by JaganadJia in her favour, and that 
for a long time Ramanadha and Rungama had been 
acting together, and that, by arrangement between 
them, the formei'” had been let into possession of the 


To these several answers Rungama replied, and the 
Defendants rejoined. 

The Provincial Court, after considering the plead- 
ings, declined receiving evidence, and, on the 11 th of 
May 1827, made a decree, in the cause, dismissing the 
suit with costs. Mr. E. Lord, the Second Judge, in 
his opinion, observed, “The authenticity or spurious- 
ness of the Will, about which so much has been said in 
the Plaintitf’s petition, is a point of very little import- 
ance to the Court. Wills are not knowm among the 
Hindoos, and cannot possibly be of any importance, 
whether genuine or forged: the law makes the Will of 
ci.n Hindoo. If, therefore, the Will be in conformity 
to the law, it is supererogatory ; if it be contrary, 
whether genuine or not, the bequests can never be 
carried into execution. ” He then noticed the cir- 
cumstances which he considered to indicate an attempt 
to deceive the Court, and proceeded thus:— “This 
foolish attempt at deceiving the Court, or persuading 
them to believe that the whole proceedings referred to, 
have been done without the knowledge of the Plaintiff, 
is only to be equalled by the more absurd reason for 
her bringing this action, namely, as the guardian and 
adopted mother of Lutchmepidty. The falsehood of 
this statement is too notorious to admit almost of any 
serious observation. The Plaintiff alleges that the 
adoption took place so long as 1819 ,- and it must be 
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acknowledged as an estraordinary circumstance, that it 
should have remained a secret until 1826 ; although Runga.ma 
two suits, for the possession of the whole estate of atchama 
Jaganadka, had already been decided by this Court, 
and one, vrhich had been appealed from, withdrawn 
with the direct assent of the Plaintiff. The adoption, 
therefore, has evidently been an after-thouaiit of the 
Plaintiff’s own, or of some of her advisers, who expect 
to ben^t by the cause ; for not a word has appeared, 
respecting the adoption, in the two former suits, nor 
probably would it now have been assigned as a reason 
for claiming the estate, had not the Collector of MasiiU- 
patam inadvertently written to the Board of Eevenue, 
that Jaganadha had paid him a visit accompanied by 
his adopted son. ’Whether it ever was the intention 
of the Plaintiff’s husband to have adopted this boy, 
cannot now be determined, but it is incontrovertiblv 
true that he never did adopt him. If this ceremony 
had been performed in 1819, it aVouH have been 
impossible to conceal the event, even if it had been 
desirable: but it is a measure of such importance, in 
a family of rank and wealth like that of the Vassareddy- 
var, as to form the subject of addresses to the Govern- 
ment, to the Board of Eevenue, to the judicial officers, 
and, in fact, to all public authorities, likely to have any 
concern with the Saniastan-nm : none of these public 
communications have ever been made, nor has infor- 
mation on the subject even incidentally reached the 
Collector of Gtmioor, or, what may be more extraor- 
dinary, any of the native pppulation, I am not 
prepared to say, that the Plaintiff may not have nume- 
rous adherents to swear to the adoption, but: this, even 
if permitted, would not convey to my mind any proof 
that it had occurred. The ceremonies attending the 

' D 2 
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adoption could not be performed secretly, nor could 
tliev be performed witliout the assistance of numerous 
hands. As has been said before, witnesses to swear to 
those points may be in readiness, and I have no doubt 
thev are: for the Plaintiff has enumerated some of the 
ceremonies in her plaint, to which these witnesses may 
be called to sw'ear ; but I am of opinion, that not a 
single testimony on the point should be taken. The 
Court, by examining wutnesses, would in fact be lending 
its authority to perjury.” Mr. J. 0. Todd, the Third 
Judge, in concurring wnth the decree pronounced by 
the Second Judge, also recorded the following opi- 
nion: — “ This cause ought to be dismissed at the pre- 
sent stage of the proceedings. It is obviously frivo- 
lous and groundless. We should be wanting in respect 
to ourselves, nay, more, we should wilfully connive at 
perjury, if, with our knowledge of the circumstances 
of the case, we w’’ere gravely to proceed to the exami- 
nation of witnesses, in proof of the impudent and pal- 
pable falsehoods alleged in the plaint.” 

From this decree, Rungama appealed to the Sudder 
Adaivlut of Madras. 

On the 22nd of Ocioher 1829, the Sudder Adawlut of 
Madras made their decree, in that appeal, in which the 
Court noticed that the pleas of Rungama, in her suit, 
might be distributed under two principal heads, viz. : — 
first,— those relating to the imposition alleged to have 
been practised upon her by assisted by 

Puttoory Caly Ross ; and secondly, those relating 
to the alleged adoption of Lutchmeputty, by her late 
husband and herself conjointly, these being matters of 
fact, which could be determined only upon evidence : 
the Court then, after observing with disapprobation 
upon the decree of the Provincial Court, proceeded 
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as follows : — “111 the pleadings filed in this Conrt on 
behalf of Rungama, complaint is very justly made of 
the prejudication of the evidence, which she had to 
adduce, as tending to deter her witnesses from appear- 
ing before the Provincial Court, and upon this, as well 
as other grounds, she renews her application that her 
suit may be called up for trial before this Court. Not- 
vuthstanding the weighty objections, to which such a 
measure is open on many accounts, the Sudder Court 
would be inclined to accede to her application ; but as 
there are now on the Bench of the Provincial Court, 
two Judges who were nowise concerned in the pre- 
vious proceedings in this case, the Court are satisfied 
that the transfer of the original suit to the Presidency 
is not necessary for the ends of justice, and is unad- 
visable, as subjecting the witnesses to great inconve- 
nience, and the parties to great additional expense.” 

The Court, therefore, ordered the Provincial Court 
to re-admit the suit, and, to try and determine it de 
novo. 

In obedience to this order, the Provincial Court 
proceeded to try the cause. 
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A great mass of evidence, both oral and documentary, 
was produced by Rungama, for the purpose of proving 
the actual performance of the ceremonies of adoption 
of Lutchmeputtg, by Jaganadha and Rungama, and of 
his being brought up as Jaganadha’ s son. It appeared 
that the fact of such adoption was not formally reported 
to the Government authorities, according to the usual 
course, but that on several occasions Jaganadha visited 
Mr. Roberts, the Collector of Masulipatam, accompamed 
by LuchmepuUy, whom he represented to be his 
adopted son. Rungama put in evidence certain let- 
ters alleged to have been written by to 
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her ; in one of which, Jaganadha mentioned the sub- 
ject of the adoption : together with questions put to 
the Pundits, respecting tim legality of the adoption, 
and the answers thereon: she produced, also, the 
papers alleged to have been executed, on the occa- 
sion of the adoption, between Jaganadha and Lutch- 
meputty’s iratural father; the aUeged Will made in 
favour of Rungama ; and the karar-namah executed by 
Ramanadha to Rungama, acknowledging LutchmepuUy 
as Jaganadha’ s adopted son, and for whom he acted 
only as manager. The material part of this evidence 
is stated in the decree of the Provirrcial Court. 

io rebut this evidence, jLtchania entered into proofs, 
both oral and documentary, at great lerrgth. Evidence 


was also produced, on the part of Ramanadha, and 
Puttoory Galy Doss. 

On the oth of July 1830, the First and Third Judge, 
Mr. G. Barron aird Mr. S. Money, deUvered the secorrd 
decree of the Provincial Court, iir the suit, and after 

fully reviewing the evidence, Mr. 6r. Barron expressed 
Ms opinion, as follows : — 


rni 


The foregoing examination shows that this question 
of adoption has been brought forward under 


suspicious circumstances. There are many facts that 
speak against it, independently of the testimony of the 
witnesses, all of which will be noticed. There are no 
want of witnesses to speak to the fact of adoption ; but 
it IS to be seen, whether what they depose will bear the 
test of strict^ scrutiny and comparison ; in a question 
of so much importance as the present, there will be 
found no difficulty in finding persons to speak to the 
simple fact of ^ a ceremony of adoption having been per- 
ormed: for instance, the Plaintiff’s first witness is 
completely master of his subject ; he is present at 
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e\eij cGiemoiij, fioru the mari’iag'e of Jaganadha, 
twenty-seven years ago ; he is prepared for every 
doubt and objection ; he is the leader, and all the rest 
follow, bearing mtness to some one point or more that 
he has deposed toj taking the evidence, theretore, for 
the Plaintiff, as it stands, the adoption might be con- 
sidered as proved ; but there are several difficulties, that 
oppose themselves to the admission of this as a fact. 

“ The Plaintiff referred to letters from Mr. Roberts, 
the Collector of Masulipatam, addressed to the Board 
of Eevenue on the 3rd and 27th of March 1825, wherein 
he speaks of an adoption. I do not consider it to be 
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evidence, but the Plaintiff may have the benefit of it. 
Mv. Roberts sajs: ^ The Zemindar has left two wives 
and a child, which he stated to me, some time since, 
to have adopted : ’ and again, ‘ The deceased, Jaganadha, 
was preparing to return to Amaravaty ; he received 
permission, on making the request, to wait upon me; 
he took that opportunity, he observed, of presenting 
me his adopted son, Ghava Luchnieputty ; from what 
st te^l, 1 felt f irll^ assured that the adoption 
had taken place, and I have been given to understand 
that the boy has been presented in the same manner 
to several Zemindars, the friends of the late Jaganadha, 
whom the child was in the habit of addressing as his 
father:’ again, ‘If adoption can be effected by Hindoos 
(not being Brahmins), by the public acknowledgment 
of the heir, and which I believe to be admissible, the 
young Ghava Lutchmeputty, by a residence of some 
years with the deceased Zemindar, attended with a 
peculiar degree of affection which was manifested to- 
wards him, and his public presentation, as the adopted 
heir, may claim, I conceive, to be considered his heir, 
and which the paper called a Will tends to proveP 
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What the Board of Eeveime said to this does not 
R ungam A appear, but it could have had no weight with them 

anTothfrs LutcUneputty was not acknowledged, and Rama- 
and nadha was put in possession of the Zemindary. Mr. 

^z'. Roberts, it would appear, made this report upon the 

nadha. strength of what Jaganadha, had said to him, and he 
must have taken the whole of what he so reported upon 
Cl edit ; but that gentleman appeal's to have formed an 
unusual idea of adoption among Hindoos, tliat a public 
acknowledgment of him as heir, and by a residence of 
some years with the Z emindar, and being treated with 
affection, gives a claim to be considered the heir. Now 
the act of adoption is one of the most sacred rites a 
Hindoo can perform, and it is not a mere avowal or 
acknowledgment of adoption that constitutes the act, 
or constitutes the heir. In his testimony he says that 
he is acquainted with the necessary formula of the law 
of adoption, as contained in the general summary of 
the Hindoo law, by Golebrooke, but made no particular 
inquiry as to what formula were used on the occasion 
Mr. Roberts, throughout his evidence, admits that his 
convmtion, respecting the adoption, was obtained 
^ lie y from Jaganadha’ s own communication of it. 
He states, that his conversation was in Hindustani, 
with Jaganadha, and that the 'vrord. ‘ dhuR m the Hin- 
dustani means adopted son, and that ‘paluk’ means 
the bringing up of a boy. Now ‘dhuR is not a Hin- 
ustam term, it is Sanscrit-, and if Jaganadha con- 
versed in that language, (Hindustani,) he would have 

11!^ M i! adoption under 

he Mahomedan law, upon the footing that it is among 

he Hindoos, and they have no term by which they 

eouM convey the idea of an adoption, as performed 

y Hindoos. The word ‘paluk’ ox palaca, to bring 

2.i^3 1^5 
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up or foster, is of a general nature, and would mean 1 S 46 . 
no more than that I am bringing- up a boy ; that this ru^,a 

boy should have been treated with kindness, is ac- atchama 
counted for by the fact, that Rungama and Lutchme- others, 
putty are sisters’ children, and it was very natural, Atchama 
that, having no children of her own, she and Jaga- Hama- 
nadha should foster this child. There must be some 
more ^ substantial evidence of adoption than this sim- 
ple fact, and Jaganadha’s verbal communication to 
Mr. Roberts. 

“ Mr. Oakes, in his testimony, declares, to the best of 
his 1 ecollection, that JaganadJia never made any com- 
munication to him, verbally or in writing, of any iii- ~ 
tentioii of adopting a son. Now this gentleman was 
Collector of Guntoor, from 1811 to 1821, and Amara- 
vaty, the Zemindar’s place of residence, under his juris- 
diction. Why should he omit giving to the Collector, 

■with whom he had a constant intercourse, a piece of 
information so important, if really he had formally 
adopted this boy, with a view to his performing his 
funeral rites, and becoming heir to his estate ? Mr. 

George Russell, who was also Collector of Masulipatam, 
fiom 1812 to 1821, recollects no communication 

having been made to him by JaganadJia, of his ha'ving 
adopted a boy. 

“ Mr. WUsh, the present Collector of Guntoor, in a 
letter to the Board of Eevenue, dated the 20th of July 
1826, says as follows: — ‘ The hoy Lutchnieputty did 
accompany the Zemindar one day on a visit to me ^ ^ 
but it did not appear that he looked on him as his 
adopted son, although questions and answers passed as 
to:Who he -wns.’ 

“ If this boy had really been adopted by t 

according to law, it is natural to suppose, as it C 
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necessary, that sucJi communication siiould be made to 
those autliorities, under whose cognizance alone the boy 
could be acknowledged as heir. I rather think, that 
whatever Jagcmadha might have told Mr. Roberts, he 
never meant to give him to beheve that Lutchmeputty 
was lawfully adopted. Mr. Roberts must have mis- 
understood him : and this is the more likely, as Jaga- 
nadha, like Mr. Roberts, was talking a language not 
his own, and of a thing for which there was no corre- 
sponding term in the dialect in which they were 
talking. 

“When this adoption is said to have taken place, 
viz., in 1819, Jaganadha was only twenty-four years of 
age, and Rungama twenty; Atchama, a year or two 
more. It appears that Atchama left Jaganadha at the 
very time, as will hereafter be shown, ih&i Jaganadha 
is said to have been contemplating an adoption. Ezm- 
admits that she had twice conceived, but had not 
brought to the birth ; and her ' first witness supports 
her assertion. The second Defendant’s fourteenth 
witness aeclares Rungama to be a woman of a superior 
description. was in good health, although 

corpulent, and there were no just grounds for him, or 
tor Rungama, to come to any conclusion that they 
could have no more children, for there were ackno^ 

’-ged proofs that neither of them was sterd^^ 

-e was no necessity for them to adopt a boy at that 
■ The Plaintiff’s first, seventh, and thirteenth 
witnesses, however, declare that Jaganadha was in a 
bad state of health, and the seventh witness enters very 
minutely into its nature ; but the Plaintiff’s witness 
1 r. Po&erfe says he was in perfect health when he 

apoplectic in appearance ; but he did not die of apo- 
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i\ii. Oahes saj s 1ig was iu IiGaltli ; and seve- 
lal of the Defendant s Avltuesses state that he Avas in a 
good state of health. 

Although it is not conclusive against the adoption, 
theie is giound tor sti'oug presumption, that it iie\'ei* 
took place, as alleged, because the necessity for it 
not exist. It is not I’easonable to suppose, tl 
^ oung man ot f oui "and-tAA^enty, and a young AA’oman of 
tAA enty , A\ho had been tAA'ice pregnant, AA'ould despair 

children, and have recourse to an act Av^hich 
none but the sterile and old resort to. 


“ There are other circumstances Avhich go against 
the adoption ; the peculiar circumstances under AA'hich 
Jaganadha and Rungama Avere, at the precise period of 
time that it AA'-as contemplated and took place. It is 
stated that, on the 26th of April 1819, Jaganadha and 
Rungama AAnnt from the village of Ragavapoorum to 
that of Eralapaudoo, Avhere the father of the child liA'ed, 
and that they brought him aAvay from thence, and 
returned to Amaravaty ; that it was on the 21st the 
question Avas put to the Pundits, and on the 23rd they 
gave their ansAvers. On the same day Jaganadha sent 
a copy of it to Rungama, AAho was at Ragavapoorum, 
and he folloA\nd on the 25th. All this is A^ery clear, 
but it is decidedly contradicted by the Defendant’s -wit- 
nesses, AAho declare that Jaganadha was at that time at 
the Aullage of NatakyJ’ The learned Judge then entered 
upon an examination of the eAudence, respecting this 
fact, and proceeded — 

“ I have gone through the Avhole of the evidence, and 
the documents, touching the question of adoption ; and 
supposing it to haAm been performed, as averred, the 
Piaintitf has yet to overcome two objections to the 
validity of it. The first of these^ is, H the adoptibn^^^^o 
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a cMld from anotlier gotruni is au act contrary to law I 
I apprelieud the law is restrictive to Brahmins, and 


that not penally ; a Brahmin may adopt from another 
gotrmn, ii he cannot find a boy in his own, and so may 
a Soodra ; there is no penalty, as far as I can learn, 
for the deviation j but why should Jaganadha take a 
child from another family, if one of his own gotruni 
could be had! It is difficult to understand that he 


should be led by any ordinary impulse to cut off the 
inheritance from his own, and an ancient family, and 
divert into one that was inferior. If Jaganadha can be 


supposed to have had any feeling on such a point, it 
may be inferred, that he never did what he is alleged to 
ha\e done, and that this adoption has been a subsequent 
plea got up, and that the selection of this boy was in- 
fluenced by Rungama not being able to get one of the 
I encatadry~var’ s gotruni) and not because there were 
none of that family. 


The first Defendant ’s third witness has stated, that 
the Plaintiff sent a letter to Vassareddy Chinna Venca- 
tadry £{aidoo, after Jaganadha’s death, and after the 
decree was passed in favour of Atchama, for one of his 
sons in adoption, who refused doing it. The fourth 


and sixth deposed to a shnilar effect ,• but this indivi- 
dual is not a witness in this case. Where evidence is 
so easily obtained, I should be disposed to attach no 
g:reat degree of credit to their testimony, if the asser- 
tion of there being no suitable child ot JaganadJia’s 
own -^^^11 supported. The De- 
fendants have ^ endeavoured to prove, 

that there were several famihes of the gotrum 
and It IS certaiifly very probabk 

bemg mother’s sister’s son, 

and brought up in the house, offered a more convenient 
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object than any other. If this question of adoption 
was concocted to set aside the claims of A-tclidnia, and 

the boy s connections \vould naturally 
suppoit it 'With the wdiole iveight of theii’ countenance 
and evidence. 

“ I come now to the last objection against the adop- 
tion. The rite of adoption is a sacred one among' 
the Hindoos ; it is of a spiritual nature ; and the 
Hindoo law is very pointed as to the reasons and 
object of adoption, and declares ' it to be for the 
sake of the performance of the funeral rites of a 
man having no male issue, and to perpetuate his 
name ; inheritance follows of course, but it is a second- 
ary consideration. In the present ease it appears to 
be primary. It is laid down, among other necessary 
provisions for the legality of the performance of it, that 
it shall be done in concei’t w^ith his wife, and, if having 
twm, with his elder wife ; it is very clear, and admitted, 
that Atchama, who 'was the eldest, was neither present 
nor consulted. On this g'round, therefore, it is 
strongly objected that the adoption was illegal. It is 
not necessary to recapitulate what the law is, but it is 
not denied; Rungama, however, endeavours to sur- 
mount this difficulty, by affirming two points ; first, 
that there was no precedency between them ; that they 
were both married at the same time ; and the first 
witness ingeniously enough attempts to esplain how 
eertain ceremonies could be performed bv one husband, 
at one and at the same moment of time, upon two 
wives, which ceremony would constitute superiority in 
the one with whom it was first performed. Atchama, 
being the eldest in years, would have precedence, not 
only as being the one with wdiom mariiage would 
naturally be first consummated, but seniority in point 
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of age would give it to her. Whether this disputed 
RUM 3 AMA claim gave rise to animosities and invalship between 

fnTotte^, ^^^ther this equality is an assumption 

1 ) Hi . 


and others, ' ~ u •(^ioawLixAxpu uii 

0 more recent date to meet the objection, does not 
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appear in evidence. This claim to equality I do not 
feel disposed to admit. It is nowhere mentioned in 
the law, as far as I can recollect, that there exists an 
equality, for it speaks of first and second wufe ; it is 
more natural, and consonant to the world’s usage, to 
give piecedenee to age. My opinion is, therefore, that 
Afehama must be considered the elder, and taking pre- 
cedence, and she is the wife for whom the Hindoo law 
has provided certain privileges. 

_ if iiiis were not tenable, Rungama main- 

tains, that Atchama had forfeited these privileges bv 
having been abandoned by Jaganadha ; and this aban- 
onment is proved by several witnesses. This point 
however, is „„t coriested ; hot the cause of this dis-’ 
iinion, as far as a legitimate reason is required, is not 

ttT ; disobedient. b“t 

not onr^t" is not collected ; 

hLr “ 5 ' «n‘ : her 

there Le Lr i » 's onlv, 

+ ^ I ^ incompatibility of temper can be laid 
to hor cliar ^’8 biif fbaf 4-4 1 icl 

will attach equally to Tnnrf 
nadha. Bmiaamn ‘hnxTr^Trr^ 1 ^ Jag a- 

gama, however, produces a document 

which purports to be a letter from jn . 

dated i 4 th 0, ,1 ta; "xr t 

penoa of eeeKn*. for the boy, and that Xci. was 

010 , e magistrate at fc^oor, preferring her com 

.nsLlrTf “Sltnsotoent : he therein 

not follow an occurred, which he did 

■ 11 n np, on account of Antmah Puntooho’s ad- 
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vice, that it would be difSciiit to produce proofs, and 
that, if they were adduced, it would be disgraceful ; 
and that he, therefore, maintained a passive part. It 
is very vague and quite inconclusive, as to anv suiltv 
act on Atchama’s part, by which, under the law, she 
could forfeit any of her privileges. Neither does 
Atchama’s conduct indicate a guilty part; she confi- 
dently brings her complaint, and lays herself open to 
any implication or charge that Jaganadha might urge 
in justification of his conduct towards her. Jaganadha 
is, on this complaint, fined and exposed ; but Atchama 
does not stop here: she institutes a suit in the Zillali 
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Court for maintenance, and obtains a decree in her 


favour in the lower and higher Courts : this does not 
mark that she had been guilty of any previous want 
of allegiance. However, ha^fing submitted to these 
ordeals, as it were, Atchama must be considered as 


holding all her privileges unimpaired, although Jaga- 
nadha thought fit to withhold them. The main cause 
of this disunion was, no doubt, a rivalship between the 
wives ; and the ambition of Himgama, she being the 
younger of the two, about two years, naturally gained 
the ascendancy in the affection of Jaganadha, and 
having done so, it is not difficult to understand that 
these disputes would follow. 

“If the adoption had been satisfactorily proved, 
unattended with the several objections and suspicions 
hanging over it, I should make a stand against its 
legality, on the ground of the law having been de- 
parted from, in performing it without the co-operation 
of the elder wife. The Grovernment have pledged 
themselves to administer to Hindoos, the Hindoo law ; 
and with that pledge before me, I cannot ratify, by my 
assent, an act done contrary to that law. I think it 
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behoves every public officer in authority, to enforce a 
rungama strict observance of the law, and. not to allow caprice, 
atchama anger, or any other passion, to step in, to cut off the 
and rights of another. Atchama had an indisputable right 
atchama adoption, as the first wife. The 

NADHA. Plaintiff’s mtnesses admit that Jaganadlia had no 
power to set aside the same, and deprive her of her 
legal rights. Jaganadlia, during his life, never im- 
peached her fidelity, although he had opportunity and 
piovoeation enough to do so, had there been grounds. 
None of the vfitnesses venture to do it. The plea 
that being married at the same moment of time, and 
that, therefore, there Was no precedency, is absurd ; 
it is quite out of the order of things to be so. The 
law says, that a man’s wife is the half of himself, and 
that his second wife is for the gratification of his sen- 
suality. How can two wives be the half of the hus- 
band? This is a futile attempt, as I view it, to evade 
the law. The question at issue is of too much import- 
ance to admit of a quibble in the scale. The Hindoo 
law admits of a plurality of Avives, and at the same 
time assigns to them their proper station, duties, and 
privileges ; it allows childless persons to adopt a son, 
for a special and spiritual purpose ; and it equally pre- 
scribes^the forms for it, and everything that is essen- 
tial to its completion. If an adoption, therefore, takes 
place, omitting or eA^ding those proAusions, it is not 

according to the laAV, and, therefore, of no effect. 

could not plead ignorance of the law ; 
he was surrounded by PwndHs. He Avould appear, as 
is^alleged, to haA^-e had recourse to them on a doubt of 
minor consideration. It is not reeoneileable -with that 
precaution, that he should haA^e deAuated from this 
point of laAv ; it is equally irreeoncileable 
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should have omitted another point laid down, that he 
should make known the adoption to the highest an- 
thority, not as a necessary act, hut that publicity may 
he given to it, and the adoption recognised. The 
kindred and relations are also reciuired to be present, 
but it is not found that any of his ovni kindred were at 
the ceremony. If Jaganadha had really gone through 
the ceremony, and adopted this boy, he would have 
followed the example of Veneafadrg, who attended to 
all the proxdsions of the law, by which Jaganadha’s 
succession was secured to him. I am of opinion 
the Plaintiff’s ease should be dismissed, with costs.” 

Mr. S. Money, the Third Judge, concurred vnth the 
First Judge ; and the Court came to a finding upon the 
evidence, that no valid adoption of Lutchmepnffy had 
ever taken place, and they dismissed the suit, with 
costs. 
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Against this decree, Rungama appealed to the 8ud- 
der Beumnny Adawhit of Madras, and as the Appeal 
from the first decree of the Provincial Court, in the 
original cause, had continued on the file of the Sridder 


Court, she filed a supplemental petition of appeal, 
against the second decree. 

On the presentation of this Appeal, the course pur- 
sued by the /S'wdder Court, agreeably to their previous 
resolution, was, to bring under consideration at the 
same time the record of the three Appeals, viz. Rama- 
nadJia^s original suit against Jaganadha; Atchama’ s 
suit against Ramanadha; and Rmigama’ s suit against 
Atchama, Ramanadha, and P%Moory Galy Boss, on ac- 
count of the intirnate connection subsisting between 
them; and to pronounce one common decree in the 
three Appeals. 

The decree was pronounced on the 14th of March 
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1832. It reversed the decrees against Ramanadha, in 
Ms snit against Jaganadha, and Atchama’s suit against 
him, and affirmed the decree in Rungama’s suit, and 
declared Ramanadha entitled to the succession of the 
entire Y assareddy property, subject to certain allow- 
ances, for maintenance, to the widows of Jaganadha. 
The material part of this decree was in the follow- 
ing terms : — 

“The question to be determined in these Appeals, is 
the right of succession to the entire property of the 
late Vencaiadry. It is claimed, first, by Ramanadha, his 
second adopted son; secondly, by Atcham,a, the senior 
widow of the late Jaganadha, who was his first adopted 
son ; and thirdly, by Rungama, the younger widow of 
Jaganadha, on behalf of his alleged adopted son, 
LutcTimepuUy. 

“It is plain that Lutchmeputty’s adoption, if esta- 
blished, goes to defeat, m toto, the claim of Atchama, 
and so much of Ramanadha’ s claim as relates to one 
moiety of the estate. It appears, therefore, proper 
that a decision shoidd first be passed upon the claim, 
which forms the subject of the Appeal, in the suit 
instituted by Rungama against Atchama, Ramanadha, 
and Puttoory Caly Boss. 

“The Provincial Court, in a decree of extraordinary 
length, have gone into a recapitulation and detailed 
examination of the evidence, for and against the fact 
of the alleged adoption of Ijiitchmeputty, hj the late 
Jaganadha, upon which the whole of this part of the 
ease depends. 

“Numerous witnesses are produced on the side of 
the Plaintiff, who depose that they were present during 
the performance of the ceremony of adoption at Ama- 
ravafy, which they detail with m^ich minuteness, and 
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almost perfect conformity, as to the particulars of the 
ceremonial; and, on the other hand, the Defendants 
bring' forward witnesses, who swear that they were 
present at Amaravaty , on the day assigned to the 
transaction, and that nothing- of the kind took place. 

“The Court is not disposed to attach much weight 
to the native testimom' on either side. The facility 
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with which false evidence is procurable in this coun- 
try, and to an extent peculiarly notorious in that part 
of it to which those witnesses belong, is unhappily too 
well established by the records of the Court, to allow 


of admitting, under the circumstances which mark the 
present case, any fact as proved, merely from the num- 
ber and consistency of the vdtnesses who depose to it. 
Tn determining on which side the preference should, 
in this case, be given, reference must be had to such 
• other evidence as the record affords, and to the pro- 
bability of the transaction attempted to be proved by 
the Plaintiff. 

“It is averred in the petition of plaint, that, on the 
14th of July 1819, information was given to the Col- 
lector of Guntoor, of the selection of the boy, Lutch- 
meptiUy, for adoption ; and that, upon the occurrence 
of the ceremonial of adoption, on the 18th of August 
1819, all the public authorities were made acquainted 
with the circumstance. 

“ But these assertions are contradicted bv the de- 
positions of Mr. Oalces, who was Collector of Guntoor, 
from the 24th of July 1811 to the 14th of September 
1821; and Mr. Russell, who was Collector of Masu- 
lipatam, from the early part of 1812, to the middle of 
1821. 

“Mr. Roberts, who was afterwards Collector of the 
district, last mentioned, states indeed, in his deposi- 
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RTiNrAM interviews which took place between him- 

self and tlie late Jaganadha, from April 1824 until 

^ decease, in February 1825, he was led to believe 

and that the boy, LidcFmeputty, who accompanied the Raja, 

was his adopted son. On the other hand, Mr. Whisb, 

die Collector of Guntoor, in a letter addressed to the 

Board of Eevenue, dated the 26th of July 1826, states 

that the boy, Ltitchmeputty, did accompany the iTe- 

■mmdar one day, on a visit to him; ‘but it did no^ 

appear that he looked on him as his adopted som 

a longh questions and answers passed, as to who he 
was.’ 

“In the decree of the Provincial Court, are contained 
remarks by the First Judge, upon Mr. Roberts’s evi- 
dence, which appear to tlie Sudder Court to be ex- 
tremely pertinent and forcible ; and the Court are of 
opinion, that this officer, in his deposition, and in his 
communications to the Board of Eevenue, lav unde; 
a miscenception of what had passed in conversations 

^vi 1 Jayanadha, in a language vernacular to neither 
party. 

“If is well known that publicity, if not absolutely 
essential to the validity of an adoption by a Hindoo, i‘s 
always sought on such occasions; and the record of 
■ e appeal brought by Ramanadha agamBt Jayanadha, 

S lows mth what care and pertinacity the late Vencata- 

rny made known to the public authorities his adoption 
01 J aganadha Rmncinadha, 

“So far from its being pretended by the Plaintiff 
at any secrecy was observed on the oceasion of 
le alleged adoption of LutchmejmUy, the whole of her 
evidence goes to show, that it was performed in the 
most piAhc manner, and must have been immediately 

known to a large number of persons. Her assertion 
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it Avas reported to the Collectors, has been 
already noticed: they, however, have denied that any 
such communication was made to them, and state that 
Jchgaiiadha’s adoption of a son was never brought to 
their knowledge. 

“The only other material evidence, adduced in proof 
of the fact of the adoption of the boy, Lutchmeputty, 
is the alleged ^\ill of the late J agauadha in his favour. 
Could the authenticity of this document be admitted, 
it would certainly furnish strong evidence of the fact. 
But in respect to this V\ill, and the other two VVills, 
produced as having been executed by the same indivi- 
dual, in favour of Atcliaina, and of Ramanadha, respec- 
tively, it is to be observed, that, with reference to their 
dates,' tw'o of the three must be forgeries; and that if 
there were no other objection to this Will, the condi- 
tion of Jaganadha, at the period of its alleged execu- 
tion, is shown, by the evidence of witnesses for both 
parties, to have been such as to deprive it of all legal 
validity. 

“The Court is of opinion, that had this adoption 
taken place, it could not, for a period of more than 
four years, have continued unknowm to the revenue 
authorities: it considers also that the conduct of the 
Appellant, Bungama, subsequently to the death of her 
husband, and during the period which intervened 
tween that event, and the date of the filing of 


suit in 1826, is of itself sufficient to attach to the 
alleged fact of adoption, a high degree of improba- 
bility, which is enhanced by the circumstance of Lutch- 
meputty’s being of a different and after the 

most mature consideration, concurring in opinion witli 
the Provincial Court, that the Plaintiff has entirelv 
failed in making out her claim on behalf of Ljffc/jwie- 
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putty, this Court resolves to dismiss the Appeal, with 
costs, against the Appellant, 

“The Provincial Court, in their decree in the suit of 
1820, declare, and the opinion has the entire concur- 
rence of this Court, that the adoption of both Jaga- 
nadha and RamanadJia, by the late Vencatadry, has 
been fully established j and the Provincial Court dis- 
missed the claim of RamaHadlia, solely upon the ground, 
that his adoptive father had, by the terms of the 
deed, disqualified himself from alienating any part of 
his property to the prejudice of the Defendant, Jaga- 
nadha. 


“This Court can discover no ground for this deci- 
sion. It cannot be supposed that such a deed could 
affect the rights of any son who might subsequently 
have been born to Vencatadry; nor has any argument 
been adduced to show it could preclude him from 
making a second adoption, in conjunction with his 
second wife, whom he espoused after the execution of 
that deed. 

“In respect to the validity of^ a second adoption, 
under the Hindoo law, a son first adopted being alive, 
this Court is aware that much dili'erence of opinion 
has prevailed. On the present occasion, the Pundits 
of the Provincial Courts, in the Northern, Centre, 
and Southern Divisions, are unanimously in favour 
of its va;lidity; and an opinion to the same effect 
has, with one exception, been delivered by the Pun- 
dits, otVae Sadder Adatvlut, &S. appears from the fol- 
lowing-questions, put by the Court, to their late 
and present Hindoo law-officers, and their answers 
thereto 

^ ‘ ^Qtiestion.-— are required to state whether a 
second adoption, (a son previously adopted being alive, 
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and not disqualified by degradation, or any other cause 


which excludes from inheritance,) is good and valid 
according to the authorities of Hindoo law, prevalent 
in the provinces subject to the Madras Presidency.’ 

‘ ‘ ‘ Answer of the Pundit, Sivarama 8astri.— While 
one adopted son is alive, and not disqualified by degra- 
dation, or any other cause which excludes from inhe- 


ritance, a second adoption is not valid, according to the 
authorities of the Hindoo law, prevalent in the pro- 
vinces subject to the Madras Presidency. 

“ ‘ Authority.— Text of Mem and others, in the Vij- 
nyaneswara, Smriti Ghandrika, &e., law-books, declare 
that a man who is in want of children, must use his 
endeavours to adopt a sou, in order to succeed bim^ 
and to perform the obsequies of himself and his an- 
cestors 5 and that no man should give a son to a 
person who has sons, because he has not that want, 
but should give sons to him who has none. But it is 
nowhere stated, in any law-book, that a second adop- 
tion can be made while an adopted son is alive. 
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^ In the law-book, Dattaka Cliandrika^ which treats 
specially on adoption, the text of Menu, and its com- 
mentary, also state that a son must be adopted on the 
failure of a son of the body. A man who has a grand- 
son or great grandson, but whose son is dead, is son- 
less ; yet as a question may arise if he needlessly adopts 
a son, this text is intended to prohibit a man from 
adopting a son who has either a son, a grandson, or a 
great grandson, alive. 

“ ‘ In the law-books, Nanda Pandita, Dattaka Mi- 
tnawisa, the texts of Atri, Saunaka, auA Menu, and their 
commentaries, show that a man who has no son, or 
whose son is dead, may adopt a son; but not he who 
has sons. : 
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“ ‘In the same laAv-book, an objection is stated, that 
a man who has sons, may adopt a son, as Viswamitra and 
others did adopt Devatratadaloo. This act, however, 
as contrary to the Brnritis, is prohibited; yet it is 
stated, that if there be a vast desii’e to do it according 
to the Smritis, on the consent of the son of the body, 
the power of adoption should remain, but there is no 
mention, wMle one adopted son is alive, of a second 
adoption. 

“ '■Viswamitra, and those like him, were ancient 
sages, and celebrated by long and various penances, 
capable of doing both authorised and unauthorised acts. 
But men of the present age cannot follow their example. 
It is thus declared in the sastras. 

In the Bat as wati I ilaswitt, it is declared that sons 
adopted while one son only of the body is alive, are 
debciiied tiom inheritance, and should be merely main- 
tained with supplies of food and apparel, and that the 
son of the body alone is entitled to the inheritance. 
Manclii made a commentary on the words, “one son 

only of the body,” but he does not declare that a second 
adoption is valid. 

Bj Lohita Mula Smriti it is understood, that an 
adoption may be made once, not twice ; that a second 
adoption cannot be made, even after the death of one 
previously adopted, and that only one, not two, three 

or four sons, may be adopted. 

The original Bmriti of Capila declares, that on 
e of a son’s or a daughter’s offspring, or on the 
of a son or daughter, a son may be adopted ac- 
g to the ledas; that no adoption can take place 
cl oiandson, or great grandson, or daughter’s son, 
e ; and that no second adoption can be made even 

of one previously adopted; and tb 


£ i i 


4 ^ 


vv 
is 
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as only one adoption is allowed by the sastras, a second 
adoption is altogether inadmissible. 

“ ‘The form of adoption is thus explained by 
Saunaka, in the law book of Camalankara Buttiya, 
Dattaka Mimamsa : — The adopter must' perform the 
ceremony of datta homam, or oblation to fire, and ad- 
dress the giver in these words,— “I am in want of a 
son; I request you to give me your son for my happi- 
ness.” The giver must, by pouring water, then say, 
“As you are childless, I give you my son to raise up a 
progeny; and he is no longer my son.” 

“ ‘It is declared in all sastras, that a son of the body 
is the principal, and that an adopted son is gonna-, 
consequently it is highly improper that after the adop- 
tion of such a gonna, another gonna should be adopted, 
in the second instance. There is, therefore, no such 
rule or sastrum in any of the law-books. 
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the law-books Jaganathiyanij Saraswati Vila- 
siii'yiy and k ytlieafiada Dishatiyawiy (a book of authority 
on Sradhas,) or other authorities of law, prevalent in 
this part of the country, it is nowhere declared that a 
second adoption may be made, while one adopted son 
is alive. In the books I have seen, I found not a single 
text regarding second adoption. Hence the second 
adoption, mentioned in the question, is not valid under 
the authorities of Hindoo law, prevalent in the pro- 
vinces subject to the Madras Presidency. 

“ ‘In Chapter IV., “on adopted sons,” in the Daya- 
bhaga, in Jagannatha Tercapanchananum, it is clearly 
declared, that a person desirous of many sons may 
adopt a son, while a son of the body is alive. But 
even Jagannatha does not declare that a second adop- 
tion may be made while a son previously adopted is 
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“ ^Veda Pattahhi Rama Sastri, while he was in the 
college, compiled a book regarding adoption, after a 
deliberate consideration of all law-books. In this book 
Pattahhi Rama Sastri set aside the opinion oi Jag an- 
natha, which authorises an adoption while a son of 
the body is alive, and recited in support of his objec- 
tion the test of Menu, which declares that an adop- 
tion by a man who has sons is forbidden, as the act 
of a man who plucks out his eye with his own hand. 

“ ‘If there had been a rule or precept in the Dharma 
Sastras, authorising a second adoption, while one 
adopted son is alive, Pattahhi Rama Sastri would not 
have stated as aforesaid. I,, therefore, write this for 
your information. ’ 

“Answer of the Pundit, Jyah Sastri.— ‘'WUI b a son 
previously adopted is alive, and not disqualified by 
degradation, or any other cause which excludes from 
inheritance, a second adoption is valid, according to 
the authorities of the Hindoo law, prevalent in the pro- 
vinces subject to the Madras Presidency, as will appear 
from the following texts:— 

Texts in the law-books, Parasara Madhaviyam, 
T ith'eanada Dishatiyam, Ku’rma Puranam, and others, 
and the text of Vrihaspati, a.ndi also the text of Sanca 
Lichita. A householder (grahasfa) must procure many 
sons for the purpose of performing good acts, such as 
pilgrimage to Gaya, and other ceremonies, so that he 
and his ancestor may obtain bliss. 

“ ‘A or phrase in the above said Parasara 
Madhaviyam, and. the texts in Maha Bharatha.—A 
man who has only one eye is like one without eyes; 
and a man with only one son is like a man who is son- 
less. Thus it is said by persons acquainted with vedas 
and sastras. Hence the existence of an only son is 
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not a matter of consideration, and many sons should be 
obtained. 


4 cn 


Test in the law-books, Smriti Chandrika, Dattaka 
Mimamsa, Dattaka Chandrika, and others. — In the Cali 
Y'uga, or in this age, the son of the body and the son 
adopted have been principally recognised. Therefore, 
many sons may be adopted, in the same manner as 
many sons of the body may be obtained. 


“ ‘Texts in the Nanda Pandita, Dattaka Mimamsa, 
&c., law-books. — “A childless man should adopt a 
son.” According to a text in the Maha Bharatha, 
“A man who has only one son is considered as 
a childless man.” By Ihe texts, therefore, when it is 
said that a childless man may adopt, is clearly meant, 
that either a man who has an only son, or no son, 
should adopt one. 


“ ‘By the vedas, as well as the sastras and pooranas, 
it is known that Viswamitra Maha Rishi and others 
adopted sons, while they had many sons of the body. 
In the said law-books, Nanda Pandita and Dattaka 
Mimamsa, it is declared, that a man who has sons of 
the body, may adopt a son with the anoomity, or con- 
sent, of the son of the body. 


“ ‘By the texts in the Dattaka Chandrika, anoomity 
implies what is not expressly opposed to the power of 
adoption. A man who has snany sons of the body 


may adopt a son with their consent; but a man who 
has only one son, being considered as childless, may 


exercise discretion in adopting a son, without requiring 
the consent of his only son. 


“ ‘A vakyam of Marichi in the Daya-hhaga, in the 
law-book of Saraswati Vilasum, clearly declares that a 


man who has an 


to adopt 


a son. 
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111 tlie above books it is declared, that a son may 
be adopted while a son of the body (who has prefer- 
euce to au adopted son) is alive. It may, therefore, be 
undoubtedly inferred from the sastras, that a second 
adoption may be made while another adopted son (who 
has no preference) is alive. 

“ ‘Tests in DattaJca Mimamsa, Dattaka Chandrika, 
&c., law-books, as well as the test of Catyayana, and 
vakyam in Smriti Chandrika . — ^An adopted son loses 
the right of filiation, as well as all right to the pronertv 
of M. Bataral father, by Ma act of hi/ar and 

gams those of his adoptive father, by his act of taking 
him. After the performance of the prescribed cere- 
monies, according to the foregoing sastras, a second 
adoption is ns valid as the fii*st. 

“‘The said test of Catyayana declares, that as the 
right of a mfe shall be recognised by marriage, so 
s aU the right of an adopted son be by the act of 
givmg and taking, and performing other ceremonies ; 
erefore, the second adoption made (while one adopted 

as the second marriage, made with the desire of gettin- 
7 • ,, wife conducts herself properlv 

and IS mother of sons. P^^Ptny, 


££ ( 


By the above-said, and other authorities of Hindoo 

law prevalent in the provinces subiect tn +h m f 

u ‘ ^ to the Madras 

esidency, It IS declared, that the benefit of adontino- 

deb* To all? the 

T... P ’ to raise up a progeny for tfio 

tnZ ZttfadZ “-e 

. wmie one adopting many mU attain both the 
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first and second benefit. This is the fixed rule of 
Dharma Sastras. 

“ ‘Under these grounds the second adoption, men- 
tioned in the question, is good and valid, according to 
the authorities of Hindoo law, prevalent in the pro- 
vinces subject to the Madras Presidency.’ 

“ ‘Question . — You are required to state, whether a 
person of the Soodra tribe, having adopted a son, and 
that son being alive, and not disqualified by degradation 
or any other cause, is competent to make a second 
adoption; and whether the son so adopted has equal 
rights with the son first adopted.’ To this the Pundits, 
Jyali Sastri and Vadapoory Vajapeya Tajier, returned 
the following answer: — ‘A person of the Soodra tribe, 
having adopted a son, and that son being alive, and 
not disqualified by degradation or any other cause, is 
competent to make a second adoption, for the pur- 
pose of propagating the family, and for the purpose of 
obtaining salvation, both for himself and for his an- 
cestors, by travelling to Oaya and performing good 
acts ; and the son so adopted has equal rights with the 
son first adopted. 

“ ‘Authority . — -In the law-book, Parasara Madha- 
viyani, and in the commentary of Vijnyanesimra, &e., 
the test in Lohita Smrifi and Kurma Piiranum, many 
sons are to be desired, that some one of them may 
travel to Gaya and perform ceremonies. In the law- 
book, Sarasivati Vilasimi: The phrase of MaricM— 
A man who has only one son may adopt a son. In the 
commentary of Vijnyanesivara: The phrase of hBoZorm 
-Other sons may be adopted, although an only 
son of the body, or only one adopted son, be living; 
that is, as many sons as may be requisite for the pur- 
pose of completing the ceremonies prescribed by sastras. 
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In the la'R'-book, Battalia Chandriha, and in the com- 
mentary of Vipiyamswara, &e. : The text of Menu — 
If a man has many gonna putras, or adopted sons, they 
have equal rights to his property.’ 

“And the Court having called upon the Pundits 
for a more full explication of the grounds on which 
their opinion was founded, they delivered the following 
answer : — 


“ ‘In clauses nine and ten, section i., of Battalia 
CJiandrika, of Bevanda Bliatta, “Of the substitute 
sons of eleven descriptions, the son given only is 
recognised as admissible in kali age for adoption.” 
Hence it follows, that the peculiar object of the 
author in this treatise, is to treat upon the subject 
of adoption, of a son given alone, as therein men- 
tioned;’ (the rules relative to the adopted son are 
now propounded;) ‘although in the course of com- 
menting upon the subject, the ordinary rules relating 
to the other descriptions of substitute sons unavoid- 
ably creep into it, by quoting the text of authorities. 

In clauses eight and nine, section v., of Battaka 
Cliandrika, which treats of the adoption of given son 
alone, as above intended, it is ordained. Menu, “If 
there be many equal, in respect of virtue or quality, 
(i.e., coming immediately mnder any one of the said 
eleven descriptions,) let them participate equally the 
estate.” 

Thus, for instance, if a person had many legiti- 
mate sons, or many sons given, or many sons of the 
soil, or those of the other descriptions, they are to 
participate in equal shares. As it is not here the 
peculiar object of the author to enact any provisions to 
regulate the extent of shares to which substituted sons 
of any other descriptions than that of given sons would 
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be entitled, it is therefoi'e deducible, that the tme 
intention and meaning of tbe author, by quoting the Rungama 

V. 

passage in question, of Menu, the original founder of 
law, was certainly to regulate the shares of many given 
sons of a person. Had the adoption of more than one 
given son been, in the opinion of the author of Battaka 
Chandriha, inadmissible, he could not have quoted the 
passage of the famous Menu, and the original text itself 
of Menu- could not in that case be considered in any 
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wise useful. 

“ ‘As an equal participation of estate, by many sons 
given, is regulated above, and as the author of Dattaha 
Chandrika had not, in any passage of the work, for- 
bidden the adoption of a second son given, and as he 
bad not contradicted the opinions of the codes Vijny- 
aneswara, Vyakyana, Sarasivati Vilasum, &c., which are, 
by general acceptance, declared as works of paramount 
authoritv in South India, and which sanction the 
adoption of many sons given, it is clearly evident, that 
the practice of adoption of given sons more than one 
is recognised by the author. 


‘The meaning of the clauses three, fonr, five, six, 
and thirteen, section i., of the treatise, BaMaka Chan- 
d rika y ^iid the clauses three, four, five, six, seven, nine, 
ten, and eleven, section i., of Battaka Mimamsa, which 
enjoin that aputra/^ (described in clause four, section 
i., both of Battaka Mimamsa hud Battaka Chandriha^ 
one to whom no son may have been born, or whose 
son may have died,) only should adopt a son, is, ac- 
cording to the true intention of the author, and the 
true principles of law, to be defined to be a person 
destitute of a legitimate son, who only intends to adopt 
a given son. But this passage could not be justly 
considered- as a: prohibition against a person alr^dy: in 
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possession of a legitimate issue, wishing ,to adopt a 
rungama given son. This point is very clearly treated upon, 

atcha^ia and decidedly established, in the chapter of adoption 

sin/i 

and of Vijnyanesivara, Vyakyana, &c. 
atchama < It is expressly ordained in the laws, that the adop- 

naIdha sanctioned for two peculiar purposes: the one 

for the sake of funeral cake, water, and solemn rites, 
and the other for the sake of multiplying his progeny, 
and obtaining the performance of Gya-v-arjana, &c. 
In clause three, section i., of both Dattaka Mimamsa 
and Dattaka Ghandrika, it is inculcated, that when the 
adopter is destitute of a legitimate son, and wishing 
for attainment of the funeral cake and water, and 
solemn rites only, he should adopt a given sou; but 
the passage does not in any way prohibit one that is 
anxious of multiplying his progeny, against his adopting 
given sons more than one. In the codes Vijnyanes- 
wara, Vyakyana, &c., it is decidedly ordained, that a 
person -wishing to multiply his progeny shall be at 
liberty to adopt many sons given. For these reasons, 
it appears by the clauses eight and nine, section v., of 
Dattaka CJiandrika, that the author of it is likewise of 
the same opinion, that a person wishing to multiply 
his progeny may be at liberty to adopt many sons 
given, because he had therein expressly regulated the 

» given sons adopted, -without stating 
any arguments to refute it. 

“ ‘If it is doubted to have been other-wise, it -will not 
then only prove such part of his statement, in clauses 
eight and nine, as relate to the shares of many given 
sons, to be entirely useless, but -will also produce a 
material contradiction to the original text of the emi- 
nent IMtsnu, and other paramount authorities ; for it is 
a fixed, standing, unde^able rule of the law, according 
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to the authority of V rihaspati, that any passages which 
may appear contrary to those of the original founder, 
Menu, are undoubtedlv inadmissible. 


“ ‘In clause eight, section iv., of Nanda Pandita, 
Dattaka Mimamsa, it is stated, by Sa’ntami, “He who 
has only one son, is considered by me, destitute of male 
issue and also in clause twelve, section i., of the same 
treatise, it is indicated, that a man possessed of male 
issue may adopt another son, with the consent of such 
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In clause eight, section i., and clause twenty, 
section iv., it is declared, that “the giver of a son, to 
one who has issue, commits a sin ; this prohibition 
regards the giver only.” From this it clearly shows, 
that the person Avho adopts a given son, having already 
his ovm issxie, is not forbidden. This position is de- 
cidedly established in the treatise entitled Sri Rama 


Pandita, Dattaka Mimamsa, and Dattaka Coicstahham, 
&e., treatises Avhich are confined to adoption only, and 
held in estimation in South India. 


i i i 


In Dattaka Mimamsa of Nanda Pandita, Sri Rama 
Pandita, Dattaka Mimamsa, &c., it is declared, that the 
person who gives his son in adoption to another, who 
has a legitimate son of his own in existence, commits 
a sin. This prohibition is justly restricted and appli- 
cable to a person who gives his own son in adoption to 
another possessing a legitimate son only; but 


person who gives his own son in adoption unto another, 
already possessing a son given, does not commit sin, 
for the folloving reasons : — ^It is declared in clause 
three, section vi., and ill clause six, section v., that if 
a person adopts a son given while his own legitimate 
son exists, the legitimate son succeeds to the paternal 
property, to the utter exclusion of the son given, sub- 
jecting himself to the affording of the maintenance to 

jF 

I'^lQ 
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latter ; and in this ease, the son given will not only 
rungama be deprived of participation of property of his natural 
atchama father, but will also be excluded from any share of the 
and property of liis adoptive father : the natural father 

‘ therefore commits a sin. For this very reason, in 

NADEA. to provide a share for such adopted son, the 

person 'vvho possesses a legitimate son, and wishing to 
adopt a given son, is required to obtain the consent of 
his legitimate issue, as ordained in clause twelve, sec- 
tion i., of Dattaka Mimamsa, 


But if a person gives his son in adoption to another, 
viio already possesses a given son, both of the given 
sons aie entitled to equal participation of the property 
of their adoptive father, as specified in clauses eight 
and nine, section iv., of DaMaka Chandrika ; and the 

person who gives his son in adoption does not in this 
case commit any sin at all. 

“‘It IS, therefore, admissible, that the author of the 
DaUaka Mimamsa also has concurred with the fore- 
going opinion, that one who mshes his progeny mul- 
tiplied, may adopt a given son, although he has already 
been in possession of one of the same hind. 

clause twelve, section i., it is provided 
that a person having a legitimate son may adopt also a 
given son with his consent, it is clearly evident that a 
person already having an adopted son may adopt 
another given eon. This opinion is snpported hy 

various eminent authorities. ^ J 

^ ‘[‘As Dattaka Chandrika is a concise treatise, points 
have not been treated upon in full length ; and DaUaka 

with f - ^ conciseness, abounds 

_ th inconsistencies, in some points, and in others the 

tatement IS quite obscure and erroneous. This infer- 

^ preface of the 

Enghsh trandatron of the treatieee ; many 
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points coiitsiiiGd in tli6SG trGntisGS Imvin^’ Lggii clonrly 
argued iipoiij some rejected, and others modified and 
bettei construed, by the famous BalaM BJiattiyo, and 
Vijnyojfteswdra Vyahya-na, &c,, of paramount autho- 


rity. Besides this, there are many other similar 

on adoption, namely, Sri Ramia 
Pandita^ Daftaka Mmiamsa, Madhaviyam, Dattaha 
Rdt'UdcQj} Qjy Dditcikci C!owstcihJi(Z‘}}t^ &c., of ecjiial esti- 
mation ; and therefore in expounding the meaning of 
Dditcikci CJicifidTikci^ it is absolutely necessary that 


all these treatises, as well as the original codes in high 
estimation, such as MenUj Sniriti^ Vijnycinesivcira, its 
commentary, Balani Bliattiyay Varadarajeyem, Saras- 
icati J ilaswMj MadJiaviyam^ &c., should be invariably 


referred to, before determining to form an opinion 


; but 


a mere reference to Battalia Chandrika and Dattaha 
Mhnamsa, alone, could not be sufficient, for the various 
reasons above stated. 
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'It is hoped that, upon a mature deliberation of the 
particulars stated in this memorandum, the answer 
formerly given to the question referred to us, on the 
occasion, vdll be found faithfully correct, and justly 
founded upon the true principles of law.’ 

The Court observes, that the same doctrine is 
maintained in the case of Gooreepersliaud Rai v. Wus- 
suf}%fyiaut Jy^Mala {2 Ben. Sud. Dew. Eep., 136 )q and no 
decision or text of Hindoo law, of acknowledged autho- 
rity, has been brought to their notice, which declares 
such a second adoption to be invalid. 

C-The Court have, therefore, no hesitation in deciding 
in favour of the claim of RaMOAiadha, to all such rights 
as devolve upon him, under the circumstances of this 
case, as son of the late thereby setting aside 

the decree of the Provincial Court. 
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CASES IN THE PKIVY COUNCIL 

“ This decision conveys, according to the Hindoo 
law, to Eamanadha, the right of succession to a moiety 
of the estate, real and personal, of his adoptive father ; 
and vdth the view of ascertaining the rights of the 
parties, respectively, to succeed to the property of the 
first adopted son, Jaganadha, constituting the other 
moiety of that estate, the Court put the following 
questions to their Hindoo law-officers: — 

“ 'A., a Zemindar of the fourth class, had two sons, 
B. and C.; some years before his death, he executed 
an instrument in writing, declaring each of Ms sons 
entitled to a moiety of his property, moveable and im- 
moveable : he also put them respectively in possession 
of their shares of his landed estate ; but the payment 
of the public revenue, on the whole Zemindary, con- 
tinued during A. ’s life to be made by him ; and other- 
acts of ownership, such as granting leases, in like 
manner were performed by A. up to the period of Ms 
decease, at which time he executed, in writing, another 
instrument, confirming the equal distribution of his 
real and personal estates between B. and C. ; no divi- 
sion of the personal property was, however, actually 
made at that time ; and shortly after A.’s death, B., 
the eldest son, took possession of the whole of it, and 
of a portion of the lands which had been allotted to C., 
who thereupon instituted a suit to recover Ms moiety 
of the real and personal property ; but before the suit 

v as finallv decided, B. died, leaving two widows without 
issue. 

You are required to state — VV hether, under the 

foregoing circumstances, C. is entitled to succeed as 

heir to B., in preference to the widows of B., aceording 

to the Hindoo law, as prevalent in the Madras terri- 
tories.’ 
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“To this question the Pundits have returned the 
following answer: — 

In tlie DJiama ScLstTcis are declared two periods of 
partition, Jivad VibJiaga, or partition during the life- 
time of the father, and A jivad Vibhaga, or partition 
after the death of the father. Jivad Vibhaga is the 
partition made between the father and sons, during the 
lifetime of the father, according to the text of Jajnya- 
walcya^ in clauses first and second, section ii., Chapter 
I., in the Mitacshava^ Daya-bhaga^ and according to the 
text of Catyayana, in the chapter on Jivad Vibhaga, in 
the law-books Smriti Chandrika, &c. 

If partition had so taken place between the father 
and sons, they would have severally gained a right and 
ownership in their respective shares, to dispose of the 
same by gift, or sale, or to pay and receive income and 
expenses, &c. ^ but they would not have a right or 
ownership in the shares of each other. Therefore each 
of them is competent to hold and enjoy, separately, the 
possession of his share, and can do all acts of owner- 
ship, such as granting leases, or receiving and paying 
income and expenses, w^ithout the consent of the other 
01 without intermixing his share with that of the other. 
It the father and sons have, as aforestated, made a 
partition between them, and managed their affairs 
separately, it could be concluded thsit Jival Vibhaga^ 

or partition during the lifetime of the father, had taken 
place. 

^ ^Although A. the father, as mentioned in the ques- 
tion, had executed instruments in writing, and put each 
of his sons in possession of a moiety of his landed 
estate, yet it appears from the question, that he retained 
in his possession the whole of his personal estate, and 
continued, during his life, to perform all acts of owner- 
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ship, such as granting leases, &c., appertaining to the 
whole Zemindary, which was already put in possession 
of his sons. As the said A. did not relinquish the 
right and ownership he had in his real and personal 
estate, but reserved the same to himself, it appears that 
the said instruments were executed by him, for the 
purpose of making knowoi the manner in which his 
sons should make a division of his property after his 
death, and that no division was made by him during his 
life. Therefore it is conclusive that B. and 0. lived as 
an undivided family, up to the period of A.’s decease. 

“ ‘As, after A.’s death, B. took possession of the 
whole estate, without dividing and giving property to 
C., agreeably to the instruments executed and left by 
his father, and as B. died before the suit instituted by 
C. to recover his share "was finally decided, it is con- 
clusive that B. and C. lived as an undivided family up 
to the period of B.’s decease. 

“ ‘Under the foregoing circumstances, and as B. and 
C. lived as undivided brothers when B. died, leaving 
two widows without issue, the said C. is entitled to 
succeed as heir to B. in preference to the widows of 
B., according to the sastras prevalent in the Madras 
territories.’ 

“ It appears from the above exposition of the law, 
that, under the circumstances of this case, Ramanadha 
and Jaganadha are to be considered as undivided 
brothers ; and no point of Hindoo law is more clear 
than that, according to the authorities prevalent on 
this side oi India, the widow of an undivided brother 
has no right to her husband’s property, which goes, in 
preference, to his brother. 

“Adopting, therefore, the declaration of the law 
of the case, given by their law-officers, the Court, 



71 


ON APPEAL FROM THE EAST INDIES. 

reversing the decree of the Provincial Court ad- 
judge that the Appellant, Ramanadha, is entitled 
to succeed to the entire estate, real and personat o* 
the late J encatadry j and, under the circumstances of 
the case the Court directs that the parties in the 
Appeal should pay their own costs respectively. 

•‘The widows of the late Jaganadha, being thus pro- 
nounced to be, by the Hindoo law, esciuded from 
iimeiiting tlieir late liusbaiid’s property, the Court 
with the view of preventing future litigation, resolve 
to adopt the preceaent estaolished in a similar case, by 
the decision of the Rudder Deivanny Adawlut in Cal- 
cutta, in Mussummaut Bheeloo v. Fhooi Chimd (3 Ben. 
Sud. Dew. Eep., 223). In that case it was decided, 
that where the widow of a Hindoo is excluded by law 
from inheriting her husband’s property, the Courts are 
authorized to fix the amount of maintenance receivable 

by her, from her husband’s heirs, with reference to the 
circumstances of the family. 

And the Court, proceeding upon this principle, 
do further decree, that Ramanadha, and his heirs, shall 
pay to each of the widows of the late Jaganadha, 
Atchama and Rungama, the sum of E. 500 per men- 
sem, as maintenance, during the term of their lives, 
respectively j such payments to be made with interest 
at the rate of one per cent, per mensem, from the 
28th of February the date of the decease of 
late Jaganadha, to this date, deducting therefrom 
sums, with the same interest thereupon, as may 
been paid since that date to Atchama and 
from the income of the estate.” 

Prom this decree, Rungama and A tcfeoTOa respective] 
appealed to Her Majesty in Council. The Appea] 
now came on for hearing. . 
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Mr. Kindersley, Q.C., Mr. Buller, and Mr. Jack- 


son, for Rungama and Lutchme putty, Appellants 
in the first Appeal. 

This is a ease of great importance, not merely on 
account of the large property at stake, about £90,000 
a-year, but also Jrom the questions of Hindoo law, 
which are involved in it, and upon which much con- 


flicting authority exists. 


The principal inquiries are: 


—First, To whom did the estate of Venkatadry 
descend j and. Secondly, is entitled to the succes- 
sion of Jaganadha, his adopted son! The first ques- 
tion depends upon the formality of the adoption of 
Ramanadha, by V encatadry ; whether such adoption 
was performed according toi the ceremonies required 
by the Hindoo law, and if so, whether he could be 
legally adopted, Jaganadha, the first adopted son of 
V encatadry, being alive at the time. 


I. With regard to the first point, it is contended by 
Ramanadha, that certain forms and ceremonies were 
observed and performed, which constitute a second 
adoption. The adoption of Jaganadha by V encatadry 
is admitted on all hands to have been strictly formal 
and legal , and it appears from the evidence, that, about 
the year 1807, V encatadry manifested some desire to 
adopt another son ,• it is also admitted, that Ramanadha 
■was for several years, and during his infancy, main- 
tained by Vencatadry, and treated by him as his 
son ; but these circumstances, alone, will not establish 
a title to the share of the inheritance which Ramanadha 
claims. The testimony of the witnesses produced by 
Him is neither conclusive or satisfactory, as to the 
performance of the formalities requisite for an adop- 
tion j but, even admitting such ceremonies to have 
been duly performed, we submit that, upon the prin- 
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ciples of the Hindoo law, in force at Madras, which 1846. 
must govern this cjnestion, that, during the lifetime of rcngama 
Jaganadha, the first adopted son, or his male issue, it was atchama 
not competent to V encatadry to make a second adop- 
tion, so as to constitute him a co-heir with the prior atchama 
adopted son, and entitle him to share in the perform- Rama- 

. NADHA. 

anee of the funeral rites and otheT rehgious cere- 
monies jointly mth the first adopted son ; the right 
to inherit being co-relevant with the right to perform 
such religious ceremonies. Though some doubts 
exist, from a confiict of authorities, upon the subject 
of a second adoption, the better opinion, and, as we 
maintain, the weight of authority, is against such an 
adoption. The opinion of the majority of the Pundits, 
taken in these suits, which the Sudder Dewanny Court 


adopted, were in favour of such second adoption, princi- 


pally upon the ground, that neither the Dattaha Mi- 
mamsa, nor the Dattaha Chandriha, expressly forbid 
two successive adoptions, but that, on the contrary, 
from the provisions stated, with respect to a man with 
only one son of his body, it is to be inferred that, 
in such case, he might adopt another son ; and that, 
as there is no real difference between a real and an 
adopted son, a man having an adopted son may adopt 
a secondv These Pundits referred also to the Vijnyanes- 
wara, and the Saraswati ilasum, in support 

of, and as explanatory of, the above texts. We submit, 
however, that these opinions are erroneous : they are 
founded upon a misconception of the passage in the 
Dattaha Mimamsa. That passage states, that “he who 
has only one son, is considered as destitute of male 
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to Gaya,” which applies only to natural sons, and 
to the case of a man giving a son, not to taldng a second 
adopted son, while the first is living. It can only mean, 
a successive adoption, to take effect, in the event of the 
failure of the existing issue. The opinions of the Pun- 
dits of the Court below are not conclusive, and must 
be received with great caution. I Coleh. Dig., p. vi. ; they 
are taken, under Madras Beg. II. of 1802, to enable 
the Court to consider the reasons and authorities cited, 
so that, in that respect, this Court is in the same con- 
dition as the Court below. It appears that some 
writers of eminence have disag’reed ; Jagannatha (3 
Caleb. Dig., 289, 295), for instance, inclines to hold a 
second adoption to be valid. The weight of authority 
is, however, opposed to a second adoption, while the 
first adopted son is living. Vivadarnava Setu, (Gentoo 
Code, by Halked) eh. xxi., sec. ix. Ordinances of Menu, 
(by Sir IF. Jones), eh. x., plac. 168. Sutherland’s Sy- 
nopsis. Datt. Mini., sec. L, plac. 6. Datt. Chan., sec. L, 
plac. 3. 2 Strange’s Hindoo Law, 85. (2nd edit.) Steel’s 
Law and Custom of the Hindoo Castes, 48. 52. 185. F. 
Macnaghten’s Cons, on the Hindoo Law, 146. 2 W. 
Maenaghten’s Principles of the Hindoo Law, 200. Note 
bv Colehrooke, to the case of Narainee Diheh v. Sur- 
kihor Rai (a). — [Sir E. East: Hoiv was this by the 
Eoman law, where adoption prevailed?] — By the 
Roman law, a man having a natural son could adopt 
another. The Emperor Tiberius, for instance, though 
he had a son, Drusus, adopted Germanicus. No case 
can be found where such second adoption has been 
held valid, by the Courts ia. India. In Shamchunder 
and another v. Narayni Dibeh (&), it was held, by the 

(a) 1 Ben. Sud. Dew. Rep., 42. 

(fe) Ibid. 209. 
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Sudder Court at Bengal, tliat there might be two suc- 
cessive adoptions, under due authority given for that 
puipose, to tne widows of the same man. But that was 
a ease of successive adoption, the first adoption having- 
failed before the second adoption took place 5 it is, there- 
fore, essentially different to the present case. Again, in 
GooreepersJiaud Eai v. Mussummaut Jymala (a), a child- 
less Hindoo, having two wives, gave permission to each 
of them to adopt a son ; after having himself adopted a 
son on behalf of the senior wife, he confirmed the per- 
mission originally given to his second wife. It was held 
by the Sudder Dewanny Court, at Bengal, that an adop- 
tion by her after her husband ’s death was vahd. This 
case, however, when examined, does not support the 
vahdity of a second adoption : it is rather the effect of 
the second adoption by the husband, revoking the 
authority given to the wife to adopt. It has never 
been considered as decisive of the law on this subject. 
On the contrary, it is treated as a doubtful case. 
F. MacnagMen’ s Cons, on Hindoo Law, 182. 

The principle of the Hindoo law, which is to be de- 
duced from the majority of these authorities, appears to 
be this, that where a man has either a natural born 
son, or a legally adopted son, hving, it is not competent 
to him . to adopt another son, so as to constitute him, in 
any sense, an adopted son, other than that he may be 
a substituted son, to supply the place of the existing 
adopted son in case of the death of that son. Such 
adoption is invalid, for the purpose of constituting such 
second son a co-heir with the first adopted son. That 
such second adoption is also illegal, is manifest from 
Wq status, acquired by the first adopted son, by such 
act. According to the Hindoo Law, a person in whose 
behalf the ceremonies of adoption have been per- 

2 Ben. Sud. Dew. Rep., 136, 
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formed, can never claim to represent the family or in- 
herit the estate of his natural parents. Duttnaraen Sing 
V. Ajeet Smg {a). 1 Strange’s Hindoo Law, 101. (2nd 
ht.) 2 Strange’s Hindoo Law, 129. (2nd edit.) Datt. 
i)H,, sec. ^i., plac. 8. [Sir E. East'. An adopted son 
may be considered in the light of a purchaser for a valu- 
able eousideratiou, as he has thereby lost his inheritance. 

2 IF. Mamaghten’s Principles of Hindoo Law,. 183.] 

Yes, and it is so treated as settled law. MitacsJiara, ch. i. 
sec. xi., plac. o2._ The tide of J aganadlia to the inlierit- 
ance of Vencatadry was not affected by this assiuned 
second adoption. TYe submit that F encatadry could not 
bj anj second adoption, or by any other’ act whatever, 
defeat the effect of the contract of adoption entered into 
between hhn and the natural parents of Jaganadha, in 
consideration of which, he wars constituted son and sole 
heir of I encatadry, and thereby cut off and deprived of 

all possibility of title of inheritance from his natural 
parents. 

Much stress is laid on the assiunption, that all due 
forms were, used in the adoption of Ramanadha ■, but 
assumng such to have taken place, the adoption being 
mmh4 It had no effect on the right of Jaganadha, as 
ur : the subsequent steps, by wliich it wms at- 
to confer upon Rammiadha a title to a portion 
-he property after tbe decease of Vencatadry, were 
absolutely nugatory and vokl. There was no recogni- 
ffonof B^anadEa’s title, by Jaganadha, he came 
ot ag€. He can, therefore, claim nothing beyond such 
pmtions of property as Vencatadry had the power in 
^ o fepose by an act, ..a absolutely 

ooiff ew.eduponhnn during his lifetime 

o( succession to Jagmmdha’s 
otste, This question is one of great nicety : 

(a) 1 Bien. Sud Bew* Eep.y 20. 
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claimants are RamanadJia, in Ms alleged character of 
second adopted son and undivided brother of Jaga- 
nadha ; Lutclimeputty, the adopted son of Jaganadha ; 
and Atchama, his senior widov", who claims the whole 
estate of Vencatadry and Jaganadha, her husband hav- 
ing died childless. 

Assuming the second adoption of Ramanadha to 
be good, to constitute him co-heir with Jaganadha, 
the effect of the subsequent apportionment and divi- 
sion of the estate by Vencatadry completely severed 
their joint interest, and prevented the possibility of a 
mutual succession. This is the effect of the apportion- 
ment. Ramanadha, therefore, would only be entitled 
to such part of the property as he was put in posses- 
sion of by Vencatadry. If Jaganadha and Ramanadha 
had been undivided brothers, at Vencatadry’ s death, 
Jaganadha, as eldest son, would in that event have in- 
herited, subject to the right of his brother living in com- 
mensality with him. But the facts in the case show 
the contrary of this condition of tMngs ; the first act 
of Ramanadha, after Vencatadry’ s death, was to claim 
the share allotted to him by Vencatadry. Jaganadha 
and Ramanadha lived separately, and if brothers at 
all, according to the Hindoo law, were unquestion- 
ably divided brothers. The evidence in the case proves 
that; and at Jaganadha’s death, the estate would de- 
scend either to his adopted son, or, failing him, to his 
widows, in preference to Ramanadha, who can have no 
claim. Lutchmepiitty was the adopted son of Jaga- 
nadha, and as such he became entitled to succeed to 
Vencatadry, in preference to Atchama, the widow, who 
is only entitled to maintenance. The fact of the adop- 
tion of Lutchmeputty Vy Jaganadha is estabhshed by 
the evidence, and is supported by the necessity wMch 
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exists for such aii act.. It was essential in the state of 


JaganadJia’s family. He had no children either by 
Atchama (whom he had repudiated and lived apart 
from), or by Rungama, his favourite wife. The absence 
of natural issue, and the existence, as it is alleged, of 
physical causes, rendering it impossible that he could 


have issue, together with the consequences, incident, 
according to the Hindoo religion, to a man dying 
childless, render the presumption of such adoption 
almost conclusive. It is laid down in tlie Dattaka 
Mimamsa, sec. i., plac. 5, that heaven cannot be obtained 
by a person destitute of male issue: and again, that 
male issue deliver the soul of the parent from hell. 
Daya-hhaga, chap, si., sec. i., plac. 31. Steel’s Law and 
Custom of Castes, 48. These considerations would 
have induced Jaganadlia to seek for a male infant to 
adopt ; and accordingly there is abundant evidence, 
that, in conjunction with his wife Rungama, he did 
adopt Lutchmeputty, and duly performed the ceremo- 
nies on such occasion. He formally adopted him in 
1819. It was not essential that he should communi- 


cate such fact to the Government authorities at the 
time of such adoption. Alank Manjari v. Faker Chand 
Sarkar (a). Sutherland’s Synopsis, p. 218. Though 
notice of such an event is sometimes given, it is only to 
give publicity to the act. He afterwards introduced 
such son to the Collector, as his son. Ho was brought 
up at Jaganadha s house, as his son. The Respondents 
Rawianadha and Atchama endeavour, however, to avoid 
the consequence of the adoption of Lutchmeputty , it 
being destructive of the titles they have respectively 
set up. They deny that any ceremonies of adoption 
W0r6 6V61 8 ctticilly porformod 5 or, if tlioy wor© tliGV 
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insist that they were ineffectual. Afchama objects to 
the validity of the adoption on two grounds : first, if the 
ceremonies were performed vithont her participation 
and concurrence, as the senior wife, thej" were of no ef- 
fect ; and secondly, that supposing her exclusion from the 
participation constituted no objection, yet that there 
being male children eligible for adoption in the Fas 5 «- 
reddy family, J aganadha could not legally adopt Lidcli- 
mepufty, as he was of a different gotrum, or family. 
Ramanadha also objects to its validity upon this last 
ground. Neither of these objections can prevail. In 
the first place, the adoption of a son being a duty en- 
joined by the Hindoo religion for the spiritual welfare 
of the childless man, there is no auhoritv to be found 
in the Hindoo law which precludes him from making 
that adoption, without the consent or co-operation of 
his wife. Adoption is the act of the husband alone : 
the wife’s assent is not requisite. 1 Strange’s Hindoo 
Law, 78. (2nd edit.) 3 Coleb'. Dig., 244. Alanlc Man- 
jari V. Faker CJiand Sarkar (a). The wife may, if 
required, join in the performance of the ceremonies 
of adoption, but the act is that of the husband alone. 
Here Rungama did join in the performance of the 
ceremonies: the assent or co-operation of Atchania was 
not required. The distinction between a first, or senior 
wife, and a second vfife, is one of caste only,- not of 
seniority. Daya-bkaga, ch. xi., sec. i., plac. 47. But 
here both the "wives were of the Soodra caste, where no 
distinction prevails. In the circumstances of the ease, 
it was impossible to have obtained the concurrence of 
Atchama, to the adoption. She was repudiated by her 
husband, and in a state of hostility to him. If she 
refused to consent, he would die childless. The Hindoo 

(<^) 5 Ben. Sucl. Dew. Rep., 356. 
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law seems to have anticipated this state of things, and 
provided for it by vesting the right absolutely in the 
husband. Neither can the other objection, assigned by 
Picmanadha and Atchama, that there -were eligible ob- 
jects of the Vassareddy family, which the law required 
Jaganadha to give a preference to in adopting, for 
avoiding the adoption, prevail. Jaganadha was a 800 - 
dra, and so was LutchmepuUy, and might, by the Hin- 
doo law, be the object of adoption, without reference to 
gotrum or family. Datt. Mim., see. ii., plac. 18, 74. The 
only tenable claims are those of the widows to main- 
tenance. — [Mr. Pemherton Leigh: If Lutchnieputty’s 
title, as adopted son fails, do you fall upon Jaganadha’s 
Will?] — Whether an Hindoo can make a Will, in the 
sense understood by an English testamentary disposi- 
tion, is still a mooted point. In Baboo Janohey Doss 
V. Bindahim Doss (a), this Court, without deciding in 
favour of a Will, made by a Hindoo, domiciled at Be- 
nares, held that there were not the necessary parties, 
to enable the Court to make a decree. We do not rely 
upon the Will. — -[Mr. Pemherton Leigh: Supposing 
Lufchmepufty out of the case, you then claim for B.iin- 
gamat] — ^Tes, she and Atcham-a, as the two widows, 
would take as co-heiresses. The title of a widow of 
a deceased Hindoo, without issue, male or adopted, is 
only to a life estate. Keerut Sing v. Koolahul Sing 
(h), and the authorities there cited. Mohun Lai KJian v. 
Ranee Siroomunnee (c). The Stidder Court’s decree, 
therefore, is altogether wrong, for they ought, if they 
rejected the claim of Lutchmepntty , to have admitted 
Rungama with Atchama, as the widows of Jaganadha, to 

(ffl) 3 Moore’s Ind. App. Cases, 175. 

(6) 2 Moore’s Ind. App. Cases, 331. 

(c) 2 Ben. Sud. Dew. Rep., 32, 
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succeed equally to the property in question. F. Mac- 
naffhten’s Cons, on Hindoo Law, 6. 
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( ., Mr. jE. ,/. Lloyd ^ and Mr. 
Edmund P. Moore, for Atchama, the Respondent 
in tlie lir.st, and Appellant in the second, Ap- 
I)eal ; and also for the Respondent, Puttoory 

'}SS. 


I. To the extent of Eamanadha^s claim to the snc- 
cession, the intei’est of AtchoAiw, is concurrent with 
hut (dime putty. FirA, The adoption of Ramanadha is 
not pi-oved. We take the arguments used on behalf of 
tlie Appellant Lutchmeputty, and insist that such alleged 
adoption wa.s insufficient and invalid. 2 W. Mac- 
nayhten, 200. Secondly, Tf the adoption of a second 
son, in the life! ime of a son previously adopted, could be 
vidid l)y the Hindoo law, Venc(itci.dry, by i*eason of the 
special (iontract, under which Jaganadha had been given 
to liim in adoption, was incompetent to make such se- 
cond adoption. The attempt to make a second adop- 
tion wordd be a fraudulent evasion of this contract, and, 
as such, void. No person, therefore, claiming through 
Vcnvniadry, could take advantage of such a violation of 
the original contract. By the adoption, Jaganadha’s 
utafiis l>ecam(‘ changed ; he gave up the inlieritance to 
his natural parents, and tlie rights which flow from 
that nhition, and became, accoi*ding to the Hindoo 
law, t;o all intents and ])urposes, the son of his adop- 
tive fatlier. How tlien can it be argued, that it if 
competent for Veneaiadry, hy a volnntary act, after 
having placed Jaganadha in that position, to defeat 
own act, and the jnst claims and expectations of 
adopted son! At all events, the second ado|)ted s 
could acquire no right of inheritance, to the pre.jnd: 
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of the first. But even assuming these positions to 
u.ngama be untenable, we submit that Jaganadha and Rama- 
nadha, at the time of the death of the former, were 
not living as undivided brothers. - They had separate 
possessions of lands and houses, Mitacshara, ch. ii 
sec. xii., plac. 1, 2, and lived apart, which is a con- 
clusive test of a divided Hindoo family. 1 Strange’s 
Hindoo Law, 22o, 227. (2nd edit.) A division of 
property ha\dng been made, that was all that the Hin- 
doo law required, to make them divided brothers, so 
that no mutual right of inheritance could subsist be- 
tween them. The opinion given by the Pundits, upon 
this point, was upon a misrepresentation of the true 
facts of the case. The Sudder Court, in putting the 
question to them, treated Jaganadha as having had the 
whole estate, and suppressed the fact, that the divi- 
sion was perfects by Ram^anadha taking possession 
and managing his share of the property. Had the 
facts been correctly stated, the opinion of the Pundits 
must have been the other wmy, and the Sudder Court 
would have decided in favour of the division.— [Mr. 
Pemherton Leigh: A question arises, whether Rama- 
nadm-s adoption has not been confirmed by Jaga- 
n^ha s acquiescing, after he came of age, in the par- 
bt.on made by Ms father, -whetber such coniirmaLn 
IS not equivalent to previous assent?]— No implied 
ae,_ eould arahe each adoption legal. 

Z eT " “““ ”” preenmption 

eetatee of I t n *» ^e 

made Imdettl 

ritt, t b of their legal 

iiglits, as heirs of Vencatadr^, t+ r . 

create anv .o R-«^as not intended 

any new or independent right on Bama- 
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nadha’s part. J aganadha acquiesced in, the division, to 
avoid his father’s displeasure, for immediately after his 


1846. 

> , ^ 

rungama 


death, he claimed the whole estate, as sole heir. atchama 

II. The alleged right of Lutchmeputty to succeed to ““'lud 
J aganadha’ s estate, is not well founded; the evidence 
proves that no such adoption, as he insists on, ever took 
place. , The story of the adoption is altogether incre- 
dible: what satisfactory explanation can be offered 
for the long delay between Jaganadha’s death and 
the starting of this claim! — [Lord Langdale: Run- 
gama says she was a secluded woman, and deceived by 
Ramanadha.] — The owms of proof is on Lutchmeputty: 
he must prove that he was adopted. The evidence 
adduced in support of his adoption was considered, by 
both Courts in India, umvorthy of credit. The great- 
est strictness in evidence is required to prove an adop- 
tion, in a Hindoo family. Sootrugun Sutputty v. Sabitra 
Dye {a). The conclusion of the Provincial Court, 
after a full and impartial investigation, was, that, 
under the circumstances, the presumption was against 
such adoption. It is impossible for any Court of 
Justice to say which is most conclusive, the testimony 
of the Plaintiff’s or the Respondent’s witnesses, or 
to admit Mr. Roberts’s vague impressions to amount 
to proof. It was no more than his impression 
of a circumstance : it is no evidence of the fact. 

There are two concurring decisions in our favour, and 
the Appellant asks this Court to disturb these verdicts 
of the native Courts in India, made when the oppor- 
tunity was afforded of personally seeing and cross- 
examining the witnesses. A Court of Common Law, 
in this country, would not grant a new trial, in such 


(a) 2 Kjiapp’s P. C. Cases, 287. 

Q 2 
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circiimstauces ; and this is the rule by which this 
Court has heretofore been governed : they will not 
question the accuracy of the finding of the Native 
Courts, upon a mere question of fact, unless there 
appears some clear distinct point, in which the Coui’t 
was wrong ; even though doubts may be entertained. 
Baboo Ulruck Sing v. Beny Persacl (a). Such adoption 
would, however, if it had taken place, be invalid in 
law. First. It could not be made without Atcliama’s 


concurrence. It is laid down in the Hindoo law- 
books, that adoption should be in concert mth the 
wife. It is admitted by Rungama, that AtcJiama did 
not assent to it, and that she only joined with Jaga- 
nadha, in the adoption. This was a fatal omission. 
It is said, however, that the concurrence of Atchama 
was impossible, for that she was absent from her hus- 
band, and at variance with him. This is no answer. 
Nothing short of actual infidelity would deprive her of 
her rights, as a mfe. 1 Strange’s Hindoo Law, 136. 
(2nd edit.) Then Lidc}imeputty is taken from another 
gotrnm or family ; that also would render his adop- 
tion invalid : there were boys of the Vassareddy familv, 
eligible to be taken in adoption, if required. 

The claims of BanianadJia and L'litchmeputty being 
disposed oi, Atchama became, according to the Hindoo 
law, and the custom prevailing in Madras, as the 
senior widow of JaganadJia, wtho died without issue, 
entitled to succeed to all his estate, both real and 
personal. She does not claim under the Will, made 
in her favour by Jaganadha.—i'Kv. Pemlerton Leigh-. 
Does she take the estate absolutely, or for life only?] 
—She has only a life estate. Keerut Sing v. Koolahul 

(a) 2 Knapp’s P. e. Cases, 265, 
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Sing (a). Rungama heing the junior -vviclow, her claim 
to participate with Atchama, in the succe.ssiou, is inad- 
missible. Her title, if any, would be to succeed at 
Atchama’ s death. 

Lastly, The Respondent, Puttoory Caly Doss, was 
improperly made a party to the suit, and the Appeal 
ought to be dismissed, as against him, with costs. No 
relief Avas prayed against him, and the charges of 
confederacy and combination by him Avith Bamanadha 
were unsupported by eAudence. The sole object of 
making him a Defendant was to shut out his testi- 
mony. In AUicood V. Small (b), the House of Lords 
held, that it AA^as a point Avhich strongly prejudiced 
the claim of the Plaintitf, because it shut out eAudence 
AA'hich ought to haA'e been placed before the Court. 


RUN GAM A 

P, 

Atchama 
and others, 
and 

ATCHA^ilA 

,• 

t' .. 

Rama- 

nadha. 


Mr. Stuart, Q. C., Mr. J. Parker, Q. C., and Mr. 
Good eve, for Ramanadlia, Respondent in both 
Appeals. 

We contend that Rarnauadlia is entitled to the suc- 
cession of Vencatadry and Jaganadlia. This claim is 
founded, first, as the second adopted son of Vencatadry ; 
and, secondly, as undi Added brother of Jaganadha. His 
interests are adAmrse to the claims of Lutchmeputty, and 
the tAvo widoAA's, Atcliania and Rungama. 

I. It cannot nGAA' be contended, as far as ceremonies 
constitute adoption, that this Respondent AAms not 
adopted hY Veyicatadry. His legal adoption Avas clearly 
proAmd in the suit, instituted by him against Jaga- 
nadlia. But the other claimants say that, admitting 
that he was adopted, yet that a second adoption, in 
the lifetime of the first adopted son, AA'as an illegal act, 


(a) 2 Moore’s Ind. App. Cases, 331. 
(&) 6-Clk & lin. 233. 
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and of no avail ; and that, under the conditions con- 
tained in the deed executed by V encatadry upon Jaga- 
nadha’s adoption, he was absolutely precluded frona 
adopting another son, inasmuch as it would prejudice 
the rights of Jaganadha. Neither of these objections 
can prevail. By the Hindoo law and custom pre- 
vailing in that part of India where the Vassareddy 
estates are situate, a second adoption, by the great 
Zemindars, is allowed. The opinion of the Hindoo 
law-oflScers, after a careful investigation, was de- 
cidedly in favour of the legality of such adoption, and 
their exposition of the law was received and acted on, 
by the Sudder Gowct, That Court came to the conclu- 
sion, that there was, de facto, an adoption, and that 
V encatadry had power, de jtire, to make a second 
adoption, though in the lifetime of his first adopted 
son. Both Lutchmeputty and Atchama admit, as a 
proposition, that V encatadry might have adopted a 
second son ; but they say that it could only be for 
the purpose of substitution, and not to make Mm 
a co-heir. It has, however, been decided by the 
Court, in India, in Qooreepershaud Rai v. Mussummaut 
Jymala (a), that a man, having adopted a son, in con- 
currence with one wife, could legally authorise an- 
other vfife to adopt a second son. So in the case of 
Shamchmider and another -v. Narayni Dibeh (&), a second 
adoption, in the lifetime of the first son, was upheld. 
This principle of law is recognised by writers of esta- 
blished authority: 1 Strange’s Hindoo Law, 78. (2nd 
edit.) 2 Hindoo Law, 85. (2nd edit.) Golebr. 

284, 295. As, therefore, the Hindoo law sanc- 
tioned such second adoption, there was nothing in the 

(a) 2 Ben. Sud. Dew. RepV 136. 
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ci6cclj 6X0cutG(i by P cucdtddT'ij wiiifli \rAiiiri 

iiiiii tioio. adopting* lidnict-uadhu Tlie rp^triotii-* 1 

are -I Ivivp it ..nt • ic^tiictive words rungama 

aie, 1 Have it not 111 my power, on any account wliat^ . . 

ev^er, to make tiie property to anx* ntlv^kv r„, -tcham.4 

instrument lias no reference to the right of Vencaiadrv 
to adopt another son. Now, the adoption of another 
son IS not the making over the property to another. 
Ramanadha, as eo-heir with Jaganadha, from the time 
0 s adoption, had an inalienable and indefeasible 
right to the Zemindary property. This deed, in fact 
IS a mere volmitary settlement.-[Mr. Pen^Urton 
Peigh: Is It a settlement at aUl Is it not a declara- 
lon of what he considered to be the effect of the adop- 
tion of Jaganadha I ]— When he adopted the first son 
and made the deed, he no doubt considered him as 
^s heir ; but it does not follow, but that there may 
be a co-heir afterwards. Suppose Vencatadry, subse- 
quently, had a son born in wedlock, what would 
have been the effect of the deed! It would have 
oeen clearly inoperative.~[Sii- Ak Ryan-. As to the 
ancestral estate, he had no power of disposing of it.] 

In this case, there was acquired as well as ancestral 
property ; and the acquired property, it cannot be dis- 
puted, he had power to alienate, in favour of Rama- 
nadha. The opinions of the Pundits are conclusive, 
that among the Hindoos, in case of a plurality of 
natural offspring, all the sons possess a joint right of 
succession, which, on failure of an effectual division 
devolves on the survivors, in the same manner as a 
joint tenancy in England. Adoption places the party 
on the same footing as the natural offspring of per- 
sons adopting. The legal effect of the adoption of 
I^manadha was conferring on him, conjointly with 
Jaganadha, the right of succession to the whole pro- 
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pert}', ancestral as well as acquired, of Vencatadry, 
their adoptive father. In case, therefore, of the death 
of the first adojited son, in the other’s lifetime, Rama- 
nadka, as the survivor, would succeed to the entirety, 
being the representative both of his adoptive father, 
and also of his brother. The course pursued by Jaga- 
nadha, when he came of age, in acquiescing and re- 
cognising Ramanadho/s adoption, make it fraudulent 
for liim now to raise a claim inconsistent with his for- 
mer conduct. He treated Ranianadha as his brother, 
and as such entitled to half the property. 

II. Jagauadha and Ramanadha were undivided bro- 
thers, and upon the death of Jaganadha, without chil- 
dren, Ramanadha would take the whole estate, to the 
exclusion of Atchama. Bxit independently of his title, 
by survivorship, Ramanadha was entitled to that portion 
of tlie Vassareddy property which was allotted to him 
by the settlement made by Vencatadry. The proposi- 
tion of the Appellants is, that, admitting Ramanadha 
was a brother, they became, by the acts of their father, 
and their oxva eoneurrenee, divided brothers. We admit 
there was an allotment, but that did not amount to such 
a division as is required, by the Hindoo law, to con- 
stitute them divided brothers. The Judgment of the 
Sudder Court is founded upon the opinion of the law- 
officers, vith reference to the acts of Vencatadry, in 

his lifetime, and the arrangement of his property,^ 

acts, however, which are insisted upon by the Appel- 
lants, as showing that they were divided brothers, 
ihis is upon a- nnsapprehension of the principles of 
the Hindoo law, as applying to the facts of the case. 
The arrangement made bj^ Hencuiodry amounts to no 
more than an agreement to divide ; but an agreement 

to divide property is not effectual, unless the agree- 
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meiit be executed by an actual division. Rdniancidha 
could not be bound by it : until be got possession of Rukgama 
bis sbaie in seveialty, be was not a divided brother, atchama 
It was an executory agreenaent only. Sucb division 
should have embraced the whole property ; and if ■*^' 1 '‘^ha.ma 
there was reserved a part of the property, subject to 
the rules of inheritance, as between the two brothers, 
that is evidence that they were undivided brothers. 


Independently of his title, by adoption or survivor- 
ship, Ramanadha is entitled to that portion of the 
Vassareddy property which was allotted to him under 
the settlement made by Vencatadry. He is, moreover, 
the nearest relation to Vencatadry and Jaganadha ; 
and, as such, entitled, by virtue of relationship, to the 
succession. We do not rely upon the Will made by 
Jaganadha, in his favour : for the whole inheritance 
devolved upon Ramanadha.. The claim of Lutchme- 
putty, as the adopted son of Jaganadha, is without 
foundation. It was clearly established by the evidence 
in the suit, that he was not adopted by him. Even 
if proved, it was illegal, under the circumstances of 
the case, and particularly by reason of the want of 
concurrence by Atchama, to confer on Lutchmeputty 
any right of succession. 

Mr. Kindersley in reply. 

The Eight Hon. T. Pembebtou Leigh: 

The question in these Appeals relates to a very large 29th Feb. 
property in the Northern Circars, which, in the year 
1798, belonged to a Zemindar, named Vencatadry. 

Vencatadry, being childless, on the 2nd of ApriZ 
1798, adopted, as his son, a boy named Jaganadha. 

On this occasion he signed a paper, bearing date the 

IV— 13 
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7th of April 1798. In this paper, after reciting the 
adoption, he proceeds to say, ' ‘ Therefore, be it believed, 
that I have executed this, my tutelar deity bearing 
witness, that Jaganadha Naidoo is huchdar, or heir, to 
my Zemindary, mirasy, to my wealth and debts ; and 


Rama* 

nadha. 


that 1 have it not in my power, on any account what- 
ever, to make over (the same) to any other person 
besides him {Jaganadha Naidoo).” 


Of the fact, or the vahdity of this adoption, no 
question is made. He afterwards became desirous 
of adopting another boy, named Ramanadha, and of 
dividing his property bettveen them. It is said by the 
Appellants, and many witnesses have s'worn, that he 
consulted certain Pundits, as to the vahdity of a second 
adoption, and was advised by them that a second adop- 
tion could not be legally made. 

It was contended by the Appellants, that upon the 
whole evidence it was to be inferred that, in consequence 
of this opinion, although he brought up RamanadJia 
as his son, he never adopted him with those rehgious 
ceremonies which were necessary, in order to consti- 
tute a valid adoption, according to the Hindoo law. 

e have no doubt, how’ever, that he did whatever 
w'as necessary to constitute a vahd adoption, if such 
second adoption could, by the Hindoo law, be valid. 

This last adoption took place in 1807. Various 
steps seem to have been taken by Vencatadry, dMxixi^ 
the minority of both 'these boys, with a view to divide 

his property between them. 

In 181o, Jaganadha attained the age of eighteen, 
when, by the Hindoo law, he came of age. After 
this, in 1816, T ^ new division, between 

his two sons, Ramamdha being still under age, and, as 
it seems, about nine years old. Jaganadha took posses- 
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sion of the property so allotted to Mm ; and Venca 
tadry seems to have remained in possession of 
"was allotted to Ratnancidha. In the course of th 
1816, Veucatadry died. Jaganadha claimed the -vv 
of the property of \ encatadry, alleging that the 
tion of Bamanadha was invalid, and at ail events 
not constitute him a co-heir. 


Much dispute took place upon tMs subject, and 
various proceedings were had before the Board of 
Bevenue, wMch had seized a large portion of the pro- 
perty*, for payment of arrears of revenue. Suits were 
instituted for the purpose of deter mining the rights of 
the parties, into the particulars of wMch it is not 
necessary to enter. 

The first of the suits, now in controversy, began in 
1820, being a suit instituted by Ramanadha against 
Jaganadha, to establish Ms right to that portion of 
the property wMch had been allotted to Mm in Ms 
character of adopted son, by V encatadry. TMs suit 
was still pending when Jaganadha died. 


In 1824, a decision was pronounced against Bama- 
nadha, from wMch, however, he appealed ; and be- 
fore the appeal had been heard, and on the 28th of 
February 1825, Jaganadha died. He left no natural 
born issue, but two wives, Rungama and Atchama, 
and a boy who had been brought up in Ms house, 
and who is said to be Ms adopted son, named Lutch- 
meputty. 

The question then arose, who was entitled to suc- 
ceed to the estate of Jaganadha-, the question of 
what the estate of Jaganadha consisted, that is, whe- 
ther he was entitled to the whole, or only half of the 
estate of ¥ encatadry, still remaining unsettled. With 
respect to the right of succession io JaganadFa, ii is 
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not disputed that, if he left a son, whether natural 
born, or legally adopted, such son would be entitled 
to succeed. That if he left no son, but an uncTivided 
brother, such brother would be entitled to saeceed. 
That if he left no son, nor undivided brother, the 
widow, or one of the widows, would be entitled to 
succeed. 


On the death of Jaganadha, Ramanadha set up a 
title to the whole estate of Vencatadry, alleging* (not 
very consistently with his former claim), that hie and 
Jaganadha were undivided brothers, and that Jaga- 
nadha had left no issue, natural born or adopted. 

Rungama at first acquiesced in the claim of JRama- 
nadha, it being alleged by her that she was deceived 
by Ramanadha, who got authority to act for her, while 
it is alleged by other of the parties that she colluded 
with him. 


Lufchmeputty was a child of about sis years old, 
and no claim was brought forward on his behalf. 


Atchama, however, instituted a suit, claiming the whole 
of the esiate of Jagafiadhor, and insisted that slue was 
entitled to inherit. Afterwards, Ramanadha and. Run- 
gama hadng quarrelled, the claim of Lutch'yyie^utty 
\’i.as advanced. After long* litigation, with various 
fortune, in the Indian Courts, the Rudder A.dawlut 
decided that Jaganadha and Ramanadha were undi- 
vided brothers ; and that Lutchmeputty was not; the 
adopted son of Jaganadha ; that consequently Rama- 
nadha was entitled to the whole inheritance whichi had 

come from Vencatadry ; and against this decree the 
present appeals are bronglit. 


questions for our decision relate, first, to the 
estate of t ; and, secondly, to the succession 
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The conflicting parties are, -First, Lidchmeputt^ 

who claims the whole inheritance which came from Ven- 

catadry, on the ground that Jaganadha was the only 

adopted son of Vencatadry, and that he, Lvichmeptttty 

IS the adopted son of Jaganadha. Secondly, Atchama, 

who insists that Lutchmepiitty was not well adopted 

and that she, as eldest ividow, is entitled to succeed to 

the inheritance of Jaganadha. Thirdly, Rungama 

who maintains the case of Lutchmeputty, but insists,’ 

that if he is not the adopted son, she is entitled to 

share yflth Atchama, in the succession of Jaganadha. 

Lastly, Rammiadha, w^ho maintains the decree as it 
stands. 


A further question is made, in which all the other 
parties concur in contending against Ramanadha; that 
if he was w^ell adopted, and, therefore, a brother of 
Jaganadha, they were divided, and not undivided, bro- 
thers ; and, therefore, though Ramanadha might be 
entitled to his share of Vencatadry’ s property, he can 
have no right of succession to Jaganadha’ s. 

As far as concerns Ramanadha, his whole title de- 
pends on the validity of his adoption. If he was not 

well adopted, he was neither a co-heir Avith Jaganadha, 
nor heir to Jaganadha. 

The first question, therefore, is, as to the validity of 

a second adoption, the first adopted son still existing, 

and lemaining in possession of his character of a 
son. 

This appears to have been long a point of great 
doubt in Hindoo law, and is stated by the Judges in 
this case, to be unsettled. 

Three classes of authority have been referred to:— 
First, The opinions of the appearing in the 

course of the proceedings ; Secondly, The native an- 


93 

1 S46. 


jRuis Gama 

V, 

Atchama 

aiid oihers, 
and 

atcham,a 

e?. 

Rama- 

nadha. 



94 

1846. 

r— ' 

Rungama 

V, 

Atchama 

and others, 
and 

Atchama 

V, 

Rama- 

nadha. 


CASES IN THE PRiyy COUNCIL 

aonties, as found in the Hindoo treatises ; and Thirdly 
The European authorities. 

First. As to the Pundits ; there is considerable dif- 
erence of opinion amongst them. If the Appellant’s 
evidence is to be believed, a number of Pundits, and 
earned men, gave their opinion against the validity of 
te adoption, to Vencatadr^, in his lifetime, and this 
a a period when their bias would probably be to 

theZ consulted 

BiZedtr trn "I is a certificate 

duced by Ja,.na,M. then i„ possession otZZZ 
but little weight is due to it. ^ ’ 

oZsZ'’ZZ'^’ !r, 

p , ’ ^ o.'i'noMadha, the Northern Provincial 

Conrt tool the opinion of their own P«„dit, and of 

the ConrtI *on tb^*"* Southern Division of 

ourts, on these questions : - 

adootZ ^ Slaving, conjointly with a wife 

^ P a son, and thereafter being displeased vn+l! 
her, and marrying a second rvife, authorised by ffinlo 
law, con,o.ntIy with her, the second wife, to“a 

on adopted a second son, is the former or the lat+Pr 
heir to the estate of the adonttoc the latter 

entitled to share the same?’- 

«i “rselm ’ 0'’-® “* " 

^thout Z i »' ““a- 

them, all avre. IXidiLtt Mmmunication between 

ding, that the second adoption is 

sons are equally enticed to inherit. 
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These opinions seem to be as free, as any opinion can 
be, from suspicion of undue influence. 

Wben the case came before the Sudder Court, tisro 
of the Pundits consulted were in favour of the adop- 
tion, and one against it. The reasoning of the two 
Pundits in favour of the adoption is certainly very un- 
satisfactory ; but still, so far as the law is to be collected 
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from the opinion of Pundits, to be found in this case, 
the preponderance is in favour of the adoption. 

These opinions, however, are by no means con- 
clusive, and the Appellants contend, that the native 


authorities, upon which they are founded, are strongly 
against the validity of a second adoption. 

These authorities, like the opinions of the Pundits, 
are not reedneileable with each other. 

In the Digest of Hindoo Law, on Contracts and 
Successions, with a Commentary by Jagannatha, trans- 


lated by Mr. Colelroohe, the question is discussed and 


treated as one on which a difference of opinion pre- 
vailed. The most material passages of the Treatise 


are found in pages 386, 389, 395, 397. The author 
holds the better opinion to be, that an adoption is valid, 
although a previously adopted son, or even a natural 
born son, be alreadv in existence ; the main founda- 

7 fc' * 


tion of that opinion being an ancient text, “that 
many sons are to be desired, in order that one may 


travel to Gaya.” 

It was attempted, in a most ingenious argument, 
on behalf of the Appellants, to reconcile this autho- 
rity with others, apparently of a different tendency, 
by showing that the author intended, not that many 
sons of the same description might be adopted, 
but that he referred to sons of different descriptions, 
of which there were twelve, recognised in the remote 
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ages of Hindoo antiquity, though only two are now 
allowed ; the son given and the legitimate son. An- 
other suggestion was, that the author intended only 
that the second adopted son may have the rights of a 
son, in the event of the failure of the existing issue, 
natural or adopted. 

We find great difficulty in adopting either of these 
suggestions. At the same time it must he owned, 
that the doctrine is not very clearly stated, nor very 
easily to be reconciled with some of the authorities to 
which it refers ; and with respect to the right of inhe- 
ritance of the second son, we rather collect the author ^s 
opinion to be, that the second son would succeed, as 
in the case of a son well adopted, by one having no 
issue, to whom a son is afterwards born, viz. to one 
third only of his father’s estate. 


VTiatever, however, may be the effect of this prac- 
tice, its authority is far outweighed by two other 
Hindoo works, expressly on the subject of adoption, 
the Dattaha Mimamsa and the Dattaka Chandrika. 

The first passage, sec. i., plae. 3, in the former of 
works, is the citation of a text of an ancient 
sage, A iri, in these words, “ By a man destitute of a 
son, only, must a substitute for the same always be 
adopted. ” This, perhaps, standing alone, may be held 
to mean that upon such a one only was it incumbent 
to adopt a son. The commentary, however, excludes 
this construction, for it says, sec. i., plac. 6, “By a 
man destitute of a son only. The incompetency of 
one Aaving male issue is signified by the term lonly’ 
in this nassiiO'A ’’ The author then, after quoting a 

^^0 tfie same effect with that 

cited from observes, that instances of adop- 
tion, by certam illustrious persons, of sons, although 
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they already had male issue mimt Ko i n 

1 must be considered as 

xceptional cases, and not as ffenerallv ninnr,-.' • 
act. In the next paragraph [12] the anthor'leTms to 
concede, that a second son may be adopted, with the 
sanction of the existing issue. 

i-. Plac. 3) cites the 
same text from HO-i and Me^c, and puts the same com 

strnction on them, as the Dattaha Mmamsa. 

the treatises are more distinct than 

he work of JagannafU: they are written on the pan 

ticular subject of adoption ; thev eniov «« wo i 
qfanrl i-Uo n- -U X * ®ajo\, as we under- 

their" 1 1 ^- ! ^®P«tation throughout India ; and 

eii weight IS strong against a second adoption. 

n ^e idinanees of Menu, translated by Sir TFf?- 

lam ones, wq find this passage, in page 313: “He 

whom his father, or mother with her husband’s assent’ 

^ves to another as his son, provided that the Tone’ 

aye no issue, is considered as a son giyeii.” 

ch^'Ud^ translated by Mr. Halhed, 

“He^- i’ T' P^'oPOsition is distinctly stated, 

or Wh ' '''' "" g-randson, or grandson’s son, 

. loiher s son, shall adopt a son ; and while he has 
one adopted son, he shall not adopt a second ’ ’ 

effect of these authorities, we can have no hesitation 

xn coming to a conclusion adverse to the validity a 
second adoption. * 

At the same time it is quite impossible for us to 
fed any confidence in our opinion, upon a subject like 
^^^len tnat opinion is founded upon authorities to 
_ eh ^ve Jave access only through translations, 

^hen ■ the doctrines themselves, and the reasons 

hiehMhey are supported, or impugned, are draw 
from the rehgious traditions, ancient u^ 
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modern habits of the Hindoos, wdth which we cannot 
,sGA«A ]3e familiar. 

It is satisfactory, therefore, to find that, nnder the 
third head to which we have adverted, the European 
authorities, there is much assistance to be derived 
from the labours of those who have investigated this 
ubject, with all those advantages of familiarity with 

he laws and languages of Hindoostan, in which we 
are necessarily deficient. 

Here, unfortunately, as everywhere else, there is 
some discrepancy in the authorities. 

Sir Thomas Strange, in his Elements of Hindoo 
Law, Aol. I. p. 78 (2nd edit.), expresses himself as 
follows:— “ In general it is in default of male issue 
that the right is exercised, issue here including a 
grandson, or great grandson. But as there exists 
nothing to prevent two successive adoptions, the first 
having failed, whether effected by a man himlelf or bv 
his widow or widows after his death, duly authorised “• 
so, even where ^ the first subsists, a second may take 
p ace, such having been the pleasure and will of the 
husband ; upon the principle of many sons being 
desirable, that some one of them may travel to Gaya 
a pilgrimage considered to be particularly efficacious’ 
^'^rwarding departed spirits beyond their destined 
rAfo support of these propositions, he 

isn 7 o .1 ^ ^^iich was decided in 

t- Bm. Srf. Dew. Bep., 186), wUch w,e derided in 


cart ^ j decided only that * 

diapntei Tfhe "f”* ^ 

n Tue second case, a man having two wives 
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gave authoritv to each of fLov,-. + i 

of them made the adetfl. ’ ^ ".f"' 

with the other wife afterward 

and it was flnallw heV “ ^ 

eqnall^ to inherii to the t sVa„V “““ 

lUis "was a very npAnlinT* •j. , . 

assume tie validitv of do hl^ to 

doubts in the ' a double adoption ; but the 

effect oI h f as to the 

in revoldno- +nn iu . husband himself, 

111 le’^oiang the authoritv ffiven -to +i.q -rrri^ j.i 

validitv of o c« 1 • ^ the wife, than on the 

. , y ^ second adoption, while a first adopted sou 

3 Imng. This decision is also stated by the (timt 

c-himder P^^^eding ease of miam- 

.nunder Y. Naraym Dtheh, which, in truth for tho 

reason alreadv mentioned it iu r,r^ a ’ ^ “ 

T’Ur.o ,■ ,, « in no degree supports 

hese, we believe, are the only European authodf 
re erred to, on behalf of RamanadJia. With reference 
to these eases, it may be obserwed that 

In a note to the case of Naninee Dibel v HirhM„r 
1 Ben. 8„d. Dew. Sep., 42), whieh, it set! wa 

“f Jagammatu s Digest ; he states the point as 
one of donbt, and on whieh, although the authority a 
JasanmtU was in favonr of the adoption, the weigh! 
an on y of the Dattaha Ohanirika was the other way 

nZ' 

icof hai 00 !^“ “”’ '^nmined the snb- 

idorfion T ! adverse to the second 

rr , tt*' ” *“ Elements of Hindoo 

byTir arfS'/' f 

“ ^“ty high authorityi^-.A Hindoo 


CILLLIH 

TTdot7/ 

dopted existing, any subsequent adoption uraui 
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her, 


be invalid ; at least tiie son so adopted would not 
inherit.” 

In Mr. Sutherland’s Synopsis of the Hindoo Law of 
Adoption, p. 212, he thus expresses himself : — ‘ ‘ The 
primary reason for the affiliation of a son, being the 
obligatory necessity of providing for the performance of 
exeqiiial rites, celebrated by a son for his deceased 
on whicli the salvation of a Hindoo is snp- 
po.sed to depend, it is necessary that the person pro- 
ceeding to adopt, should be destitute of male issue 
capable of performing those rites. By the term issue, 
the son’s son and grandson are included. It may be 
inferred, that if such male issue, although existing, 
were disqualified by any legal impediment (sueli as loss 
of caste), from performing the rites in question, the 
affiliation of a son might legally take place. ’ ’ 

In Mr. Steel’s Synopsis of the Law of Hindoo 
Castes, he states, p. 48 : — ‘ ‘ An adoption can take 
place only where no begotten son or grandson exists, 

^^t t .. rr son has lost caste.” A.g'ain at 
p. 52: ‘‘In the case of the death of an adopted son 
land total loss of caste is considered equivalent to 
death), another may be selected and given in the same 
manner ; but a man, after adopting one bo^’", cannot 
adopt another, at the desire of a second wife, &c. Only 
one adopted son can subsist at one time, B. S. (Mit.)” 
It is true that the treatise purports to relate to the 
customs of the Provinces of Bombay ; but we are not 
■'"-are of a difference between the different Provinces, 
this point, though there appears to be some minor 
liffereirces, on other points of the law of adoption, 

and for this the last section of the is 

referred to. The last paragraph, in this page, seems 
the statement of different opinions eollectea from 

g 
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diffeieiit quarters, and, as might be expected, not very 
well agTeeiiig' with each other. 

But b\ fai the most important authority is Mr, 
Williani MacnaghteyK whose Principles and Prece- 
dents of Hindoo Law were composed, as appears from 
the pietace, after collecting* all the information 


could be piocured, from all c|uarters, and after a care- 
ful examination of ail the original authorities, and of 
all the opinions ot the Pundits^ recoixied in the Su- 
preme Court, for a series of years. 


This "^\ork was published after his report of the two 
cases alieady lef erred to, and of course he could not 
but be acquainted with them 5 indeed, he refers to one 
of them. Now, Mr. Macnaghten states the law, as he 
considers it be, without the slightest doubt or hesita- 
tion. He says, \ ol. I. p, 80, ‘ ‘ It is clear that a man 
ha\iiig adopted a boy, and that boy being alive, he 
cannot adopt another.’’ And he examines the text, 
that ^many sons are to be desired, in order that one 

maj tiavel to Gdyciy and says that it applies only to 
natural born sons. 
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ed our very learned Assessor, Sir 
Edward Ryan, that this work of Mr. Macnaghten’ s is 
constantly referred to in the Supreme Court, as all but 
decisive of any point of Hindoo law, contained in it, 
and that much more respect would be paid to it, by 
the Judges there, than to the opinions of the Pundits. 
Upon the particular point in question. Sir Edward 
adds all the weight of his own high authority, con- 
curring as he does entirely in the law, as stated in 
Macnaghten. 

The Judges in the Rudder Court state, that they 
are aware that this has been long considered a doubt- 
ful point, and they seem to proceed entirely on the 
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opinion of the Pundits, who favour the second adop- 
tion. 

On examining the reasons assigned by those Pundits, 
they rest upon two main points: — 

First. The text that “many sons are to be desired, 
in order that one may travel to Gaya.” 

Second. Upon the doctrine, that he wh.o bas only 
one son is to be considered as childless. 

Now, the first of these texts is evidently oiat of the 
case, if Mr. Macnaghten’s explanation be correct ; and 
as to the second, in referring to the passages on wliieh, 
the Pundits rest, they manifestly relate, not to a person 
who receives a child, but to one who gives a child, in 
adoption. 

Upon the whole, therefore, for these reasons, (which, 
as the point is of great general importance, we have 
thought it advisable to explain very fully, ) "we have 
come to the conclusion, that the adoption of Rama- 
nadJia was not valid, and that the judgment of the 
Sudder Court upon that point must be reversed.. 

If we had come to a different conclusion on this 
subject, it would have been necessary for ns to exa- 
mine into the effect of the deed, alleged to bave been 
executed by Veficatadry, on the adoption of Jaga- 
nadha, and upon which one of the Courts below held 
that the subsequent adoption was invalid, as far as 
legarded the right of inheritance ; but our view of 
the first point makes this unnecessary, and also re- 

mo\es all question as to the alleged division between 
the supposed brothers. 

Peeling the hardship of this case on Ra'manadJia, 
we have looked vfith some anxiety to see wbether his 
1 e could be maintained, on the ground, that it was 
subsequently recognised by Jaganadha, and that such 
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subsequent recognition miglit be considered equivalent 
to previous assent. 

We think it, however, impossible to maintain his 
rig it upon this ground. Supposing Jaganadha to 
have acquiesced, after he came of age, in the division 
of property made by Vencatadry, it was an acqui- 
escence on the footing of a right already asserted by 
the father, to exist in Ramanadha, and it does not 
appear that Jaganadha possessed all the knowledge, 
or was placed in the circumstances which must exist' 
in order to make his ratification binding, even if we 
assume, what is not by any means clear, that such 
subsequent ratification would be equivalent for that 
purpose, in Hindoo law, to previous consent. It ap- 
pears, however, that there was some property, both 
real and personal, of which Vencatadry had the power 
of disposing ,• and by an act, inter vivos, without the 
consent of Jaganadha ; and we think that he made a 
gift, as far as he could, of his property between his 
two sons.^ Applying, then, to this ease, a principle 
not peculiar to English law, but common to all law, 
which is based on the rules of justice, namely, the 
principle, that a party shall not, at the same time, 
affirm and disaffirm the same transaction, — ^affirm it 
as far as it is for his benefit, and disaffirm it as far as 
it is to his prejudice,— we think, that effect must be 
given against the estate of Jaganadha, to the intentions 
of Vencatadry, as far as he had the power of effecting 
them. It Jaganadha takes, as we think he is entitled 
to do, the whole ancestral property, which the father 
could not dispose of, without his consent, we think he 
must give up, for the benefit of the whole 

property included in the division, to the disposition of 
which, his consent was not necessary. 
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Ramanadha, being removed from the contest, as to 
the succession of Jaganadha, the question as to that 
succession is in dispute between LutcJimeputty and 
Atchama ; for Rmigama, though she may have the 
same interest with Atchama, in opposing Lutclimeputty, 
supports his title. 

This is a mere question of fact, upon which, as in 
almost all cases from India, the evidence is contradic- 
tory, and the decision must turn very much upon the 
probabilities of the ease, to be collected from those facts, 
which are sufficiently established. 

In the year 1819, the situation of Jaganadha was as 
follows: He had married two wives ; but had never 
had any issue by either of them. He is stated by 
some of the witnesses to have been, from bodily infir- 
mity, very unlikely to have issue. This is so far con- 
firmed by undisputed facts, that he lived for six years 
afterwards with Rimgama, and never had any issue. 
He might, therefore, reasonably presume, or perhaps 
knew, that he should have no natural born son, or, 
at all events, no such son, by Rungama. 

With Atchama he had quarrelled, in April 1819 ; 
and previously to the alleged adoption, she had quitted 
Ms house, to wMch she never seems to have returned, 
till after Ms death. Under these circumstances, it 
cannot but be held probable, that he should choose to 
adopt a son. But this probability is much confirmed, 
when we consider the relation in which he stood 
tovrards them, who, if he left no issue, natural or 
adopted, would sueceed to his great possessions. Either 
Atchama, with whom he had quarrelled, would take 
alone, or jointly -wmi Rmtgama ; or Ramanadha, with 
vhom he was at law, and whose character of a bro- 
ther he denied, would succeed. Nothing is more 
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natural than that he should desire to disappoint these 
parties. 

Now, it is proved, beyond all question, by the evi- 
dence of Mr. Roberts, the Collector at Masulipatam, 
that in the course of the years 1824 and 1825, a boy of 
an age corresponding with that of Lutchmeputty, suxd 
who, by other evidence, is shown to have been Lutcli- 
meputty, was brought by Jaganadha, upon several 
occasions on which he paid a visit at the Collector’s 
office, and that the boy was treated by Jaganadha, 
and considered by him, the Collector, as his adopted 
son ; he says that the boy accompanied Jaganadha 
upon every visit except the first ; that he had frequent 
communication with Jaganadha on the subject;; that 
he considered the boy was brought, in order that he 
might be recognised as an adopted son ; and that so 
satisfied was he, Mr. Roberts, of the facts, that on 
Jaganadha’ s death, in the absence of evidence to the 
contrary, he should have considered him as heir. 

The question then is, was this boy well adopted or 
not? 

The account given by the Appellant is this, that 
in March 1819, Ghana Naidamah, a relation of Jaga- 
nadha, had a son born to him ; that Riingama, by the 
desire of Jaganadha, applied to the grandfather of the 
child, to know if the family would give this child in 
a.diOpiioji io Jaganadha •, that difficulties were sug- 
gested as to the right of Jaganadha to adopt any of 
the Soodra class ; that he consulted the Pundits, who 
gave an opinion in favour of such adoption, on the 
23rd of April ; that this opinion was communicated to 
Ghana Naidamah, on the 26th oi April, signed. 

an instrument giving his son to Jaganadha, who signed 
an instrument accepting the boy in adoption ; and that 
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on the 18th of August 1819, all the necessary cere- 
monies of adoption were performed, and a certificate 
of the performance endorsed on the insti'ument, con- 
taining the opinion of the Pundits, and signed by twelve 
persons present at the adoption. 

These instruments are produced, and the facts 
tending to this conclusion are sworn to, by a vast 
number of witnesses. There appears to us to be no 
objections to this testimony, beyond the observation, 
which may be made on all Hindoo testimony, that 
perjury and forgeiy are so extensively prevalent in 
India, that little relianee can be placed on it. 


But the important fact, that this boy was brought 
up and treated as an adopted son, does not depend 
merely on Hindoo testimony. That there was such a 
boy, and that he was considered as likely to succeed, 
is proved, not only by Mr. Roberts and his clerk, who, 
though, from his name, {Custoory Setaputty,) we pre- 
sume is a Hindoo, appears to give evidence without 
the slightest bias, but also by a letter written, or 
rather forged, by, or on behalf of, Atcha'Ma, in the 
name of Jaganadha, dated just before his death. 

In this letter, J aganadlia is made to state, that 
Rimgama was teasing him to leave his estate to Lutch- 
■meputty. The words are: — “ Rungama troubles me 
much to leave, by writing, the talooTc, &c., to Chava 
Lutcliineputty , of another gotruni, whom she, Run- 
gama, has been taking care of ; but I have not con- 
sented to it.” This document, together with the forged 
Will in favour of Atchama, were produced in Court, on 

the 12th of May 182o, immediately after Jaganadha’ s 
death. 

Now, the case made by Atchama is, that Lutchme- 
putty was a boy first brought forward some time after 
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the death of JaganadJia, and that he never was at 
Amaravaty, the residence of J aganadha, in his lifetime. 
This is clearly contrary to the fact, and contrary to 
the fact, as known to Atchama, and yet many of her 
witnesses, w'ho say that they were in Jaganadha’s house 
at the time w’hen the alleged ceremonies of adoption 


took place, and that no such ceremonies in fact took 
place, sw’ear also that Lutchmeputty was never at Ama- 
ravaty, till after the death of Jaganadha. Such evi- 
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denee can go for nothing. 

There are two circumstances, and only two, which, 
no doubt, are much against the adoption. 

First. The conduct of Rimgama, who now brings 
forward this claim of Lutchmeputty, but who sup- 
Ijressed all mention of it, as it is said, till the quarrel 
between Rungama and Ramanadha, in 1826. Secondly. 
The absence of proof of any formal notification to the 
Government, and of that degree of notoriety which 
might be expected of a fact of so much importance, in 
such a family. 

As to the first point, there is no doubt, that for 
several months after the death of J aganadha, Rungama 
not only was silent as to the title of Lutchmeputty, 
but she acquiesced in that of Ramanadha, and signed 
several instruments, quite inconsistent wfith the case 


which she now' sets up. 

It is attempted to remove the effect of these acts by 
saying, that she was under the influence of Ramanadha, 
and signed whatever papers were laid before her, in 
ignorance of their contents, or even blank papers to 
be afterwards filled up. 

There is some evidence that she did sign blank 
papers ; and the fact, that if Lutchmeputty was not 
entitled, she had herself a strong claim to participate 
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with AtchamUy in the succession of Juganadlia, affords 
a strong inference that, in supporting the claim of 
hamanadha, she was deceived by him, unless she 
was acting in collusion with him, under some secret 
arrangement. . 


^ We cannot say, that we are satisfied as to the impo- 
sition alleged to have been practised upon her ; and 
if we were dealing with her rights, we should attribute 
much weight to this part of the case ; but we cannot 
attribute much weight to it : perhaps, in strictness, we 
ought not to attribute any, when we are dealing with 
the rights of LutchmepiMy , and when the effect of the 




on, is removed, alike by supposing collusion 


with Uamanadha, or imposition by him. 


Secondly. With respect to the absence of jany 
formal notification to the Government, it is admitted, 
on all hands, not to be necessary. At the same time, 
it affords so e.asy a mode of preserving unquestionable 
evidence, of a most important fact, that, in the case 
of a great family like this, some written communica- 
tion would, most probably, be made either on the 
occasion of the adoption itself, or on some subsequent 
occasion : and we find, accordingly, that communica- 
tions were made to the Government, by Vencatadry, 
with respect to the adoption, both of Jag anadha and 
Ramanadha, and that he endeavoured to have their 
title recognised. The absence of any such commu- 
nication in the case of Lutchmeputty is, therefore, im- 
portant. 

There are, however, circumstances in evidence, by 
which the weight of the objection is very considerably 
diminished. The adoption was resolved upon in April 
1819. Amaravaty was in the Collectorship of Gun- 
toor ; and, at this time, Jaganadha was at law with 
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the Collector of Guntoor, who refused to deliver 
possession of some portions of the property of Fenca 
dry, claimed by Jaganadha. - 

It is not, perhaps, very unnatural to suppose lliat, 
under such circumstances, Jaganadha would not, will- 
ingly, have any communication with tlie Collt'otor, 
not absolutely necessary. But there were other dis- 
putes at this time, between Jaganadha and the Co- 
vernment authorities. Atchama, or tier Iirother.s, on 
her behalf, had complained to the civil magistrat(‘ of 
the conduct of JaganadJia towards her, and iso hud 
been fined. 

From some of the documents, there seetn to have 
been other differences sidisisting 1)etween them. That, 
at a subsequent time, there was some written commu- 
nication to the Collector of Masnllpalaiii, in which 
district a portion of this large estate was .situated, 
there is much reason to believe. A most im|>ortant 
letter upon this subject, purports to he a letter from 
Jaganadha to his wife, and has much internal r'vidence 
of authenticity. It is dated 13th of Jnlti atid is 

in these words: — “ As Pumiooloo has sent me a letter, 
enclosing a foul arsee to the authority, on tin* subject of 
our adoption of a hoy, I caused it to he copied fair, and 
despatched it this day througli the Fo/i-f*cf, lK*eau.se I 
thought it is proper ; and the said arme was received 
by the junior gentleman, who is vested witli 
rity of magistrate. There was enmity before Ijetwt 
us and certain persons in this place, owing to one’s 
malevolence against ns ; and it has now ocicasioned 
enmity between us and another man, as well a.s between 
us and the authorities of this place, in eonsequenee of 
the authorities of the Circuit Court having been 
pleased to expose the calumny used by 
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nadha. 


this place against us ; consequently there will happen 
obstacles to our affair ; but I am not uneasy, as there 
does not appear anything that can be supported by the 
said persons regarding the circumstances, which is 
now intimated to us. I herewith send the copy of 
the said arzee, and will inform you the remaining cir- 
cumstances on my arrival at that place.” 

If this letter be genuine, it is almost conclusive. 1 
observe that one of the Judges below states that the 
handwriting of this letter is not proved ; but that, at 
all events, it is of no consequence, because in fact it 
is before the adoption, and could not prove that the 
adoption had taken place. In the enormous mass of 
documentary and parol evidence, to be found in this 
case, far exceeding anything which, in our experience, 
has been brought before this Committee, it may be 
difficult to say, whether it is or not regularly proved ; 
but it seems to have been produced in evidence, with- 
out any objection being made to its authenticity. 

The objection which is made to it by the Judge, 
certainly is not well founded. The transaction of the 
adoption might not have been completed, at the date 
of the letter, because the usual ceremonies had not 
been performed, which are represented to have taken 
place in the following August ; but the transaction was 
inchoate: the child had been given in adoption and 
received in adoption, in the preceding April, and the 
terms of the letter are, therefore, perfectly applica- 
■ ble to the state of circumstances which existed at the 
date. 

Upon this state of the evidence, the probability of 
the adoption, certainly of a child being brought up in 
the family, and introduced to the European authorities, 
with the same state and pomp as if he were an adopted 
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soHj witli documents 8.ii(i 'witiiGss6s in nniiibGrSj 

confirming the account, wMch. documents and wit- 
nesses are open to no other suspicion than attaches to 
all Hindoo evidence, we should have had no hesita- 
tion in affirming the fact of adoption, if the case had 
come before us as an original cause. 

We have been pressed, however, and very properly 
pressed, with the argument that this is a mere ques- 
tion of fact, to be proved by evidence ; that all the 
Judges before whom the case has come, have disbe- 
lieved the evidence ; that they had some advantages in 
coming to a conclusion wffiich we have not, and that 
their judgments are to be considered, as verdicts of a 
'which ought not to be disturbed, except upon 
very strong grounds. i 

It is impossible not to feel that there is great weight 
in these observations, and they have occasioned one 
of the principal difficulties which we have felt, in this 
most difficult case ; we have, however, the same evi- 
dence wdiich was in the Court below. We have had 
the advantage of a most full and able discussion, at the 
Bar ; and this Court is more accustomed to the exami- 
nation of evidence, than the civil servants of the East 
India Company, who preside in the native Courts, can 
be supposed to be. We have further the great advan- 
tage of having the grounds on which these judgments 
proceeded. We cannot say that they are at all satis- 
factory to our minds. By far the most important evi- 
dence in the case, the evidence of Mx. Roberts, is, dis- 
posed of, by assuming that this gentleman, in his de- 
position, and in a communication which he made to 
the Board of Revenue, entirely in the same sense, 
immediately on the death of lay under 

a misconception of what had passed in a conversa- 
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tioii, in a language which was not vernacular to either 


party. 


Rungama 

Vn 

atchama This appears to us a purely gratuitous assumption : 
and ’ it would have been a strong assumption if Mr. Robertses 

A.*! CHAIM A ••ITT (% Tr* *1 i* 

2,. opinion naci been lormed irom a single conversation ; 


rama- 

nadha. 


but he states, that he had frequent communications 
with J aganadJM, upon the subject ; that the boy was 
brought to him by Jaganadha, four or five times ; was 
treated by the Raja, as his son ; and wa.s bi-ought, as 
he considered, in order that his title as such mig 


known and recognised. His opinion is founded, not 
merely on what he heard, but wliat ho saw, not on one, 
but on several occasions. 


Supposing the fact of adoption to be proved, 
some objections were made to its validity, in point 
of law ; but tJiey do not appear to ns to be of any 
value. 


Upon the whole, after a very long and an.x’ious con- 
sideration of the subject, we feel ourselves called 
upon to differ upon this point also, Avitli. respect to tlie 
adoption, from the judgment of the Court below, and 
to hold that LutcJimepuffy was well ado|)ted, and is 
entitled to succeed to the whole estate of Jaganadha, 
subject to such maintenance, as his widows may bv 
law be entitled to. 

Our report to Her Majesty will be, that as to Put- 
toory Galy Boss, (who seems to have been very im- 
properly made a party to the proceedings,) the Appeal 
ought to be dismissed, with costs. That the decree 
of the Court below ought, in other respects, to be 
reversed. That it should be declared, that the adop- 
tion of iiawamod/'ia was invalid, and that he was 
not entitled to be considered as a co-heir with Jaga- 
nadha, to Venoatadry -, 'hui t)xsA, under the circum- 
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stances appearing in evidence, lie was entitled to such 
property inclnded in the gift made by V encatadry, after 
Jaganadha came of age, as V encatadry had the power 
to dispose of. That RamanadJia was entitled to retain 
those portions of such property which came into his 
possession, and to have restored to him such portions 
thereof as came into the possession of Jaganadha, or 
to have compensation made for them, out of the 
estate of Jaganadha. That the adoption of Lutch- 


1846. 
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nieputty hy Jaganadha was well proved, and that 
Lutchmeputty was entitled to succeed to the whole 
estate of Jaganadha. That -with these declarations, 
the cause should be remitted to the Court below, 
with directions to do what may be necessary for giving 
them effect. That no costs ought to be given in these 
Appeals, or in the suits below, except to Puttoory Caly 


Doss. 
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,, ' ^ ClXJLlUUliL UI a ^ 846 . 

rourtn part or share of certain pfFpf'+e ^> 0 ,+^+ • — ' 

•11 1 '-citdiu errects, estates, in munni kam 

VI I I . 0 ‘ A .CJ l^rvnorici n_ • _ _ AWaSTY 

V. 


— COtclLtJS, in 

1 lages, houses, orchards, immoveable and moveable 

property, together with the produce of the JcMraj and churn 

a- zraj villages, situate in the pergunnas Nurhut awasty 

Roh and Pilluh, in the presidency of Bengal, the en- 

tire amount of which was estimated at the sum of 

S. Rs. 340,543, then in the possession of the Defen- 

ants, who were carrying on in partnership together 

the business of niahajuns, or bankers, in the town of 
Shahabad. 

The Plaintiff claimed as the son of Sheo Lai Awastv 
one of the five sons of Nyne Soohh Awastg, the eldest 
son of BholanatL Awasty, the common ancestor and 
founder of the family, against the Defendants, the sons 
ot Deohishen Aivasty, the son of Sookhnundun Awasty, 

■ e second son of Bholanath Awasty, insisting that the 
descendants of the common ancestor were an undmded 

property 

of the Defendants and himself. 

On the 26th of Jawi/ar?/ 1815, the Plaintiff filed his 
p amt, m forma pauperis, in the Provincial Court of 
Patna, against Muddun MoJmn Awasty and Sheo Churn 
Mvasty, m which he traced his descent with the 
efendants, from their common ■ Bholanath 

Awasty, alleged that a partnership subsisted from 
his time down to the present, and claimed to be put in 

possession of a fourth part or share of the real and 
personal estate then belonging to the Defendants, to 
the amount before stated. 

. answer, denied that the 

Plaintiff, mr %«ev^o^ through whom he 

c aimed, had any interest in the house at 

or any other estates belonging to them^ and then A 
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their possession, insisting that the whole of their 
MuNNi Ram propertv was created and acquired by their own ex- 

AWASTV ^ - . . T 

ertions, or those of their immediate ancestor, and 
was unparticipated in by the Plaintiff’s ancestor, and 


•Tji 

Sheo 

iR,N 


AWASfY. not, therefore, be claimed by the Plaintiff ; they 

insisted also that the suit was barred by the Bengal 
Reg-ulations of Limitation, III. of 1793, and II. of 
1805. 

The Plaintiff, by his reply, contended that the suit 

was taken out of the operation of the Regulations of 

Limitation, the claim being for hereditary property of 

a partnership, still subsisting. 

At this stage of the cause, the Defendant, Muddim 

Mohiin Aivasfg, died, leaving the present Respondent, 

Mussamat Neeut Kooer, his widow, and Ghinfamun and 

Balgovln.d, his sons, who Avere minors, co-heirs, sur- 
viving. 

In support of the alleged partnership, the Plaintiff 

filed a sliarakat-nama, or deed of partnership, dated 

nth Katik, SumvtH 1858 (1801-2 a.d.), and produced 

some accounts _ and letters, but no proof was given of 

their authenticity, or of anything to connect them with 
The Defendants, 

An order Avas issued by the Provincial Court, 
c irecting that the Defendants should be called on 

1807 ooks of their house from the year 1787 to 

had be^r' -a however that these books 

1810-11 destroyed by a fire in the year 

sixteen AAutnesses, to prove the above deed of mrt- 
nersliipj and also Ihat his grandfather CKf o n 
Awastg’s) property was parZlb 80 okh 

divided Of +i. 1 1 property, and un- 

whole of these -witnesses, the Plaintiff 
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evGntually producGd only tlireG, wb.o "were examined 
by tbe Court. n 

On tbe 26th of Aiiril 1819, and subsequently to the 
examination of these witnesses, the Plaintiff executed 
a farigh-kutti, or deed of release, and discharge of 
the suit, to the Defendants, in the follomug form : — 

“Whereas, I entered an action, as a pauper, in the 
Patna Provincial Court, for one-fourth share in the 
cash, property, &c., belonging to the house at SJiaha- 
hacl alias Saheb-g-wnge, zUla Bahar, on an affirmation of 
my grandfather’s and father’s partnership therein, and 
demanding that they be divided, and that I be put in 
possession thereof, rated at Rs. 85,135. 12., including 
the three-fold and eighteen-fold malguzary and (yearly) 
produce of the khiraj and la-kMraj villages, against 
Muddun Mohicn Aivasty and 8heo Churn Awasty, sons 
of Deokishen Awasty, son of Sookhmmdun Awasty, 
and after Muddun MoJiun Awasty’s death, conform- 
ably to the revised petition, against Mussaniat Neeut 
Kooer, widow of the said deceased, the guardian of 
CJiintamun Awasty and Balgovind Awasty, minor sons 
of the above, deceased, which suit is pending in 
the Court aforesaid. Whereas Deokishen Awasty, the 
father of the Defendants aforesaid, in Sumvuf 1845, 
during the lifetime of his father, Sookhmmdun Awasty, 
was, together with his dependents, separated, and had 
his victuals distinct from his own father and brothers, 
and without receiving any share in his grandfather’s 
and father’s property, came from Futtoohah ad to Saheh- 
gunge, -wkovo he established his residence ; and, by his 
own exertions, having carried on trade, and the busi- 
ness of & shroff, at the said town, and conducted by 
himself the concerns of the house, unparticipated by 
any individual, till 1847 Sumnut, from the profits 
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1S46. thereof created and acquired the cash, property, 

MuNNi Ram dwelling-houses, oi'chards and villages, which he pos- 
awasty ggggg^j^ unparticipated and unoccupied by any other 

person, and which, after his decease, descended 
by inheritance to his sons, that is, to the Defen- 
dants, and are in their possession and occupancy. in 
these, neither 1 nor my brothers have any claim or 
right ; but whatever outstanding demands and price 
for goods sold, were (due) at the time the business was 
carried on by Sookhnundun Awasty and Bunyimi Lai 
aloresaid, first at Boniad-guuge, and afterwards at 
Saheb-gunge, till Aghmi, 1847 Sumvut, and which the 
said Leokishen Awasty collected, conformably to a 
mokhtar-nama and ikrar-nama of Bunyum Lai Awasty, 
out of these one-eighth share belongs to me. 1 have, 
therefore, with my own free will and consent settled 
this action among ourselves. By the terms of this 
settlement, the sum of Es. 2,000 account, mine and 
my brother Loorga Awasty’ s eighth share (after deduct- 
ing Sungum Lai’s debts to the Mahajuns, and the 
quarter share for the said Deokishen’s right account, 
his trouble, and the shares of lus other brothers 
partners), is due to me and to my brother by 
Defendants aforesaid, which, that is, the sum of 8. 
2,000 in question, I have taken from the Defendant 
aforesaid, and have received, and have appropriated 
and applied it to mine and my brother’s uses, and have 
relinquished and withdrawn the residue of my claiTY, 
in the above-mentioned case, property, articles, cash, 
dwelling-houses, orchards, estates, or villages aforesaid, 

the possessions and occupancies of the father of the 
Defendants, and their own. And neither the Defen- 
dants aforesaid, nor their successors, have or 
any right, title, claim in, or litigation for 
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property, articles, dwelling-houses, dues or orchards, >^ 46 . 
&c., appertaining to the town of Futtooliahad, &c., \iunni kam 

\ ,, . 1 . J, AWASTY 

silla Caivnpore, the possessions and occupancies 01 
myself, of my brother, and of my uncles. The costs of chukn 
the Court are agreed to be at the responsibility of awasty. 
the Defendants.” This instrument was signed by the 
Appellant, and was witnessed by the three witnesses, 
named Bam Chund, otherwise Ram Per sad, Kohil 
Ghmid, and Bhoop Sing. 

On the 30th of the same month, the Appellant 
executed an ikrar-nama, or deed of acknowledg- 
ment, in the Respondents’ favour, in the following 
form : — 

‘ ‘ Whereas, I entered an action, as a pauper, in the 
Patna Provincial Court, for the division of, and entry 
into, the property and estates belonging to the house 
at the town of Shahabad, alias Saheb-gunge, silla 
Bahar, against M-itdiwi Mohmi Awasty and Sheo Churn 
Awasty, and, after the death of Muddmi Mohun Awasty, 
against Mussamat Neeut Kooer, widow of the said 
deceased, the guardian of Ghintaniun Awasty and Bal- 
govind Awasty, minor sons of the said deceased. Now 
I, by my own free will and consent, have taken Rs. 

2,000 as my eighth share in the dues and price of goods 
sold at the time the deceased Sungum Lai Awasty’ s 
business was carried oh, which were (outstanding) till 
Sumvut 1847, and have executed and delivered a deed 
of farigh-Jcutti and la-dav a to the said Defendants, by 
which a rasi-nama in the above suit was effected. 

And the sum of Rs. 1,000 has been fixed by the 
Defendants as the share of the widow of my uncle N/ieo 
Das Awasty, deceased, (who lives with me, and 
without issue,) out of the amount collected account the 
dues and price of the goods sold aforesaid; I, therefore, 
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engage and give in -writing that I will deliver in a rasi- 
MuNNt Ram nama in my action, conformably to the above conditions, 

AWASTY 

V. to the Provincial Court, and will get a farigJi-kutti 

SHEO i. 1 1 -r^ p 

Churn execined to the Defendants by the widow of my uncle 

AWASTY rn -r\ 

bheo Das Awasty, deceased, within two months, and 
deliver the same to them, at which time I will receive 
the sum of Es. 1,000 aforesaid, and until I shall have 
got the farigh-kutti executed by the Mussamat above 
mentioned, the Es. 1,000 in question shall remain in 
deposit vnth Ram Persad Muhessree, Mahajun, inhabi- 
tant of the town of Shahahad. Further, I engage and 
give in writing, that should the widow of the deceased 
Slieo Das Aivasty aforesaid make hereafter any demand 
whatever on the Defendants, beyond the Es. 1,000 in 
question, the answer thereto shall rest -with me, and 
vdth this (responsibility) the Defendants shall be wholly 
unconnected and unconcerned. This writing has, 
therefore, been executed as an ikrar-nama, that it may 
be of use, when required.” 

In pursuance of the conditions of the first-mentioned 

instrument, the Defendants paid the sum of Es. 2,000, 

which was deposited with Ram Persad M^lhessree, \nd 

an undertaking given by him to hand the money to 

the Appellant, upon the rasi-nama being delivered in. 

The Appellant, however, afterwards declined to deliver 

m the rasi-nama, or to stay ■ the proceedings in the 
action. 

The Defendants, in consequence, presented a diirk- 
together with the deed of farigh-kutti, to the 
Provinaal Court, stating the Plaintiff's refusal to per- 
lortD. ills p8,rt of tlio s^^^rGGinGiit. 

On the 4th of August 1819, the Plaintiff and De- 
fendants we summoned before the Provincial Court : 

^ farigh-btdu was shown to the Plaintiff, and he was 
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asked, Did you, or did you not, execute and deliver 
this farigJi-kutti to the Defendant! and if you did 
execute it, what is the reason you do not submit a 
razt-namahV’ The Plaintiff stated, “ My Einduvi 
signature, affixed to the farigh-kutti, is authentic and 
genuine, but the Defendant got me to sign his farigh- 
kutti, by a deception j that is, the Defendants engaged 
that I should inspect, and have explained to me, the 
books and accounts of Bookhnundun Awasty’s and Bun- 
gum Lai Awasty’s concerns, which Deokishen Awasty 
collected, receive therefrom one-eighth share, which is 
my light, and execute and deliver him a farigh-kutti ; 
and Bheo Churn Awasty, one of the Defendants, said 
to me. Do you, in the first place, execufe a paper, 
stating that an accommodation has been determined 
on; and, afterwards, do you understand, and take 
whatever your eighth share may amount to by the 

accounts. I will pay it you hereafter. ’ I then signed 
this paper.” 


Upon this reply, the Provincial Court were of 
opinion, that the P laintiff having acknowledged the 
farigh-kutti, delivered in by the Defendant’s vakeel, it is 
deemed unnecessary to call the witnesses to prove it ; 
but the Plaintiff having declared, that the farigh-kutti 
aforesaid was executed on the condition that the 
accounts should be explained (to him,) the Court 
ordered two of the witnesses to the farigh-kutti. Ram 
Persad and Kokil Chund, to be examined, who deposed 
to the due execution, and denied that any stipulation 


or engagement had been made by the Eespondents to 

explain the books to the Appellant. 

The case came on for hearing, on the 6th of ^ep#em- 
hcf 1820, before Mr. TVilliam HAalcokm Fleming, who 
delivered the following Judgment ; ‘ ‘ As the Plaintiff 
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adduces a variety of objections to the farigh-hutti, 
above-mentioned, which have been entered at length 
in the proceeding of the 4th of August 1819, and as, 
exclusive of that consideration, the Plaintiff has not 
taken the amount stated in the farigh-hutti aforesaid, 
nor delivered in a razi-nama, in the usual form, the 
decision of this suit, on a farigh-hutti of that nature 
not carried into execution, is deemed exceptionable.” 

On the 26th of April 1821, the Provincial Court of 
Patna (Mr. John Sandford, Judge,) pronounced its de- 
cree, the material portion of which was in the follow- 
ing terms:— “It is adjudged that the Plaintiff’s ac- 
tion is liable to dismissal, for two reasons ; the first 
is as follows: — that the Plaintiff aforesaid made an 
adjustment with the Defendants, and took the sum 
of Rs. 2,000, his own share, and executed and de- 
livered to the Defendants the aforesaid farigh-hutti j 
and that he acknowledged the farigh-hutti in this 
Court. As to his demur, that the deed in question 
was on condition of the explanation (to him) of the 
accounts and books of the concern of Soohhnundun 
Awasty and Sungum Lai Awasty, this point is in 
no shape proved, inasmuch as there is no condition 
whatever entered therein. On the contrary, it is 
stated that they made an adjustment among them- 
selves, regarding the luhna price of property sold, 
and the rest of Soohhnundun Awasty’ s and Sungum 
Lai Awasty’ s <iOiac,&Tn, and that, by the adjustment, 
the sum of Es. 2,000 was found due, account his (the 
Plaintiff ’s) eighth shai'e, and that he had received it 
from the Defendants ; nor, from the depositions of the 
witnesses, entered in the margin (of the deed), does it 
appear that there was any condition and verbal engage- 
ment regarding an explanation of the accounts. Thus, 
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such exceptions, on the pai't of the Plaiutilf, are in- > 


admissible by the Court. Now, notwithstanding 
these facts, and his having received the money, 
PiaintifLs excepting against the farigh-kutti on an idle 
pretext, is manifestly a fraud.” 

It was therefore ordered, — That the Plaintiff's claim 
be dismissed, and that he pay the whole costs of suit 
and, in the event of his property being to be found 
that it be liquidated therefrom. 
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The Appellant presented a petition of appeal, in 
forma pauperis, to the Sudder Deivanny Adawlut of 
Bengal. 

The Appeal was set doum, in the first instance, for 
hearing before Mr. Courtneg Smith, the Second Judge, 
who recorded his opinion, that the claim of the Ap- 
pellant for a fourth share was untenable, inasmuch 
as if his claim was just and well-founded, he was only 
entitled to a sixteenth share in the partnership concern, 
and that the decree of the Provincial Court ought to 
be annulled, and the Appellant declared entitled to 
receive from the Eespondents, \\'ithout interest on the 
wasilat, the sum of Es. 19,764. 13., as well as entry 
into a sixteenth share of the real estate ; and then he 
ordered that the papers be laid before the sitting of 
another Judge. 

The proceedings were then laid before Mr, John Ber- 
iert Earrington, the Acting Senior Judge, by whom the 
cause was heard ; he recorded his opinion as follows : 
— “ The Appellant’s claim against the Eespondents, 
for more than the Es. 2,000, admitted by the Bespon- 
dents, is not, in my opinion, proved and established, 
for the following reasons 1st. The sharakat-nama, 
dated 11th Maf iA', Sumvut 18o8, or 1st November 1801, 
filed by the Appellant, in the Provincial Court, is 
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JS46. without signature, nor has it, in any shape, been esta- 
xicsNi Ram blished ; but even had it been proved, adverting to 
V. the failure of the houses, as stated therein, in Sunivut 
cwRs aforesaid, a paper of this nature cannot be a substantial 
AWA5TY. valid plea in proof of the Appellant’s partnership 
in the house of Saheb-gunge, A\diich was open in Sumvut 
1S59, in the firm of Sheo Churn and Muddim Mohun, 
and is to this day carried on in their names. Nor has 
the partnership of the Appellant’s father, and of the 
Appellant Mmself, in the said house, from the time it 
was opened, in 1859 Sumvut aforesaid, tiU the institu- 
tion of this suit, in Januanj 1815, been satisfactorily 
proved by any other document or depositions of wit- 
nesses. 2nd. Adverting to the above statement, and to 
the period of twelve years, which is the term fixed by 
cL 14, Eegulation III. of 1793, for the hearing of suits 
of this nature, the Appellant’s claim, from the length 
oi time which had elapsed, was not eligible to hearing j 
and had the Respondents not agreed to pay the sum of 
Rs. 2,000 (account of the share in the luhna, &e., 
property belonging to the house in partnership at 
Saheb-gunge, till Sumvut 1847, which was carried on 
in the firm of SookJmundun and Simgum Lai, and the 
luhna and property of which was collected by Deokishen, 
the predecessor of the Respondents, conformably to a 
makhtar-nmna, of Simgum Lai), the AppeUant’s action 
was, pursuant to the Eegulation aforesaid, subject to 
rejection in Mo, and would have been dismissed ; but 
as the Respondents, notmthstanding the Appellant 
receded from settling this suit, for the sum of Es 2 000 
according to the farigh-kntti and ihrar-nama, signed by 
the Appellant, dated the 26th and 30th of April 1819 
have acknowledged the said sum to be justly due from 
them to the Appellant, account his share in the luhna 
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in partnership aforesaid, — ^for that reason the causing 

the Respondents to pay that sum to the Appellant is, 

in the decision of this suit, just. From the contents of *'• 

Sheo 

the farigh-hutti aforesaid, it appears that, in ease this churn 

... AWASTY. 

suit should be settled by the delivering in of a razi- 
nama, on the part of the Appellant, the Respondents 
consented to pay the costs of suit independent of the 
Rs. 2,000 aforesaid. But as the Appellant has not 
delivered in a rasi-nama, and that disputes and heavy 
charges, account fees to vakeels, &c., in the Provincial 
Court, and in this Adawhit, have been also thereby 
occasioned ; therefore, the costs of both parties in this 
are not, according to the farigh-Jcutti, Justly payable 
by the Respondent. Conformably to the Regulations 
and the usual forms, it becomes necessary that (with 
the exception of the regular costs on the Rs. 2,000 out 
of the Appellant’s claim, which, by the above exposi- 
tion, is due from the Respondents) the remaining costs 
of both parties, account of the residue of the Appel- 
lant’s claim, which has not been established, be paid 
from the Appellant’s property, provided it can be met 
mth ; and until the property of the Appellant shall be 
found (who has entered this prosecution and appeal, in 
forma patiperis), the one half of the fees of the Re- 
spondents’ vakeels be paid them by the Respondents. 
Adverting to the difference between my opinion and 
that of the Second Judge of this Court, the sitting of 
another Judge of this Court for a decision and con- 
clusive order in this ease is indispensable. Ordered, 
therefore, — That the whole of the papers, together 

with the present proceeding, be brought forward at a 
sitting of another Judge of this Court.” 

The proceedings were then brought before Air. 
hert ThornhiU 8ealy, who directed a reference to the 
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Provincial Court, to take the evidence of Bhoop Sing, 
the third attesting witness to the farigJiScutti, and who 
had not been examined as to the due execution of the 
instrument, and the statement at the time of its execu- 
tion, of any agreement or stipulation, as alleged by the 
Appellant. 


This witness was accordingly examined. His evi- 
dence confirmed the other attesting witnesses, before 
examined, and negatived any such agreement or stipu- 
lation having ever been made. 


On the 30th of November 1825, Mr. Ciithbert T. 
Sealg recorded his .opinion, and made his final decree 
in the suit, concurring with the reasons of the Acting 
Senior Judge, and declared that it appeared to him, 
that the farigli-hutU and ikrar-nama signed by the 
Appellant, dated the 26th and 30th of April ' ISiQ, 
were in every point of view conclusively substantiated, 
and that the Appellant’s claim, beyond Rs. 2,000, ad- 
mitted by the Respondents, Avas in no shape proved ; 
therefoie, as his opinion corresponded and concurred 
with the opinion of the Acting Senior Judge of the 
Court, a conclusive order and decree was passed, and 
the fgsala of the Patna Provincial Court, da;ted the 
26th of April 1821, directed to be modified, in the 
f ollowung manner ; ‘ ‘ That the Appellant ’s claim to 

the amount of Rs. 2,000, admitted by the Respondents, 
be awarded ; that the residue of the Appellant’s claim, 
which has not been proved, be dismissed and rejected ; 
that costs proportionate to the Rs. 2,000 aforesaid be 
payable by ^the Respondents, and the remaining costs 
of the parties, account the residue of the Appellant’s 
claim, be entered at the Appellant’s responsibility ; 

that for the present, in consequence of the Appel- 
lant’s pauperism, out of the fees on the Respondents’ 
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part, ■n'Mch are deposited in the treasury of this Court, 

half he paid to the vakeels, and the other half, on the munsi ram 

Awasty 

Eespondents furnishing the receipt, he repaid to v. 

She0 

them, and that in the event of the Appellant’s pro- chv;rn 
perty being found, the whole of the costs he 
therefrom. ’ ’ 


The Appellant applied for leave to Appeal from the 
above decree, in forma pauperis, pursuant to cl. 6, 
Eeg. XXVII. of 1814, which was allowed. The Ap- 
peal now came on for hearing. 


Mr. Biiller, Q. C., Mr. Jackson, and Mr. Forsyth, 
for the Appellant. 


By the Hindoo law, the prima facie supposition is, 
that everv Hindoo familv is an undivided familv, 
Strange’s Hindoo Law, 225 (2nd edit.), and the 
onus lies upon those who claim a separate estate, to 
prove that it was separately acquired. Dhtirm Das 
Pandey v. Mussimiaf Shama Soondri Dibiah (a). In 
this case, the hereditary partnership in the house at 
Shaliahad is sufficiently proved. The Court below 
made no decision on the merits, but proceeded entirely 
upon the deeds of farigh-hiitti and ikrar-nama. These 
deeds, not having been followed up by a .rasi-nama, 
cannot be held to be conclusive against the claim 
of the Appellant, and so it was held, in the first in- 
stance, by Mr. Fleming, in the Provincial Court. The 
farigh-kutti ''^’as but an escrow, which was to take 
effect upon a certain condition to be performed, 
namely, the production of the books and accounts of 
Sookhmmdmi and Sungum. Lai Awasty. The farigh- 
kutti was conditional and imperfect, and incapable 
of being carried into esecution. Mehuni Ramper- 

(a) 3 Moore’s Ind. App. Cases, 229. 
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shmid V. Mehunt 0 claim gir (a). The Bengal Regu- 
lations of Limitation do not apply to this case, as the 
cause of action does not arise until the property is 
dhuded. Admitting the validity and conclusiveness 
of the deed of farigli-kutti, the decree is erroneous, in- 
asmuch as it does not give the Appellant the costs of 
suit, up to the date of that deed, as well as the propor- 
tion of costs since that date, on the sum due to him 
under the farigh-kiitti. 


Mr. Wigram, Q. C., Mr. E. J. Lloyd, and 
Edmund F. Moore, for the Respondents. 


Mr. 


The Appellant is bound by the farigh-Jcutti executed 
by him, the same being for a valuable consideration. 
There is no ground for disputing the validity and effect 
of that instrument. The claim made by the Appellant 
was absolutely barred by the Bengal Regulations of 
Limitations, III. of 1793, and U. of 1805. He had no 
right or title either in himself, or his ancestors, to share 
in the proceeds of the banking business, carried on 
by Muddun Mohun Atvasfy and Sheo Churn Awasty. 


Lord Laxgdale : 

This is an Appeal from the Sudder Deioanny Court, 
in a suit in which the Appellant was the Plaintiff, in 
the Provincial Court of Patna. He alleged, himself to 
be one of a numerous family, which had not been 
divided, or in any way separated. He claimed to be 
entitled to a certain share, of what he stated to be the 
common and undivided property of the family. The 
plaint was filed so long ago as the month of January 
1815. The answer put in by the Defendants, (the 
now Respondents,) to that action, contained a denial 
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of the Plaintiff’s iharht. 


A replication and rejoinder 


was filed, the parties 


proceeded to 



of "Kfitnesses, and two were examined on the part of 

■iL 

the Plaintiff, and one on the part of the Defendant. 
There had been directions given for the prodnetion 
of some documents, which however were not produced, 
in consecpience of their having been, as was alleged, 
lost, or destroved bv fire. 



'litNNi Ram 
Am'ASTY 

» 
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It was in that state of things, that a proposal for a 
compromise seems to have been made. It does not 


distinctly appear from whom that first proceeded, nor 
is it in any degree material: it came to a conelnsion 
in the month of April 1819. It does not appear to have 
been entered into with any haste or precipitation ; on 
the contrary, sufficient time was taken for deliberation, 
the time which was asked for by the Plaintiff himself, 
in order that he might choose what he considered a 
lucky day, for the completion of this assignment to him ; 
but on the 26th and 30th of April, he signed two docu- 
ments, one of wliich is called a farigli-huUi, the other 
an iJirar-nama. In the farigh-l-uffi, after the introduc- 
tion, which does not appear to be material to be stated at 
length, he says, “I have, therefore, with my own free 
will and consent, settled this action among ourselves:” 
by the terms of this settlement, the sum of Es. 2,000 
“account, mine and my brother Doorga Aicasty’s eighth 
share (after deducting Sungiim Lai’s debts, &c.), is due 
to me and to my brother, by the Defendants aforesaid, 
which (that is, the sum of Rs. 2,000, in question) I 
have taken from the Defendants aforesaid, and have re- 
ceived, and have appropriated and applied it to mine and 
my brother’s uses, and have relinquished and withdrawn 
the residue of my claim in the above-mentioned case, 
&c. ; and neither the Defendants aforesaid, nor their 

K 

IV— 18 
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successors, liave, or shall have, any right, title, claim 
in, or litigation for, the property, articles, &c., the 
possessions and occupancies of myself, of my brother, 
and of my uncles. The costs of the Court are agreed 
to be at the responsibility of the Defendants.” On 


the 30th of April, he executed the other instrument, 
called an ihrar-mma ; and there he stated, “Whereas 
I entered an action as a pauper in the Patna Provincial 
Court, for the division of, and entry into, the property 
and estates belonging to the house at the town of 
SJiaJiabad, alias Saheb Gunge, Zillah Bahar, against 
Muddim MoJiun Aivasty and Slieo Churn Awasty, and 
after the death of Muddun- Mohun Awasty against 
Mussamat Neeut Kooer, mdow of the said deceased, 
the guardian of Chintamun Awasty, and Balgovind, 
minor sons of the said deceased. Now I, of mv own 
free will and consent, have taken Es. 2,000, as my 
eighth share in the dues and price of goods sold at the 
time the deceased Sungum Lai Awasty’ s business was 
carried on, &e., and the sum of Es. 1,000 has been 
fixed by the Defendants, as the share of the widow of 
my brother, Shea Bam Aivasty, deceased, (who lives 
with me, and is writhoiit issue, ^ out of the amount col- 
lected, the account, the dues and price of the goods 
sold aforesaid ; I, therefore, engage and give in writing, 
that I will deliver in a rasi-naina, in my action, confor- 
mably to the above conditions, to the Provincial Court, 
and wilt get a farigh-kutU executed to the Defendants, 
bj the widow of my uncle Shea B as Awasty, deceased, 
within two months, and deliver the same to them, at 
which time I mil receive the sum of Es. 1,000, afore- 
said. and until I shall have got me farigh-Jcutti executed, 
by the Mussamat above-mentioned, the Es. 1 000 in 

question shall remain in deposit with Ram ’persad 
Muhassere. ’ 
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Now taking these two instruments together, {w 
were contemporaneous,) they amount to a decided ao-ree- 
ment for the settlement of this action ; by that agree- 
ment, Es. 2,000 were to be paid to the Plaintiii, and 
he signed a receipt upon it — ' ‘ I have received 


/ 




and the same instrument says, “I engaa-e 


give in writing, that I will deliver in a razi-nama.” Two 
things, therefore, seem to he understood by this instru- 
ment: one is, a relinciuishmeut of the claim made in 
the suit, and the other an engagement to dehver in a 
lasi-naiiia; and this was in consideration of the 
Es. 2,000. The Eg. 2,000 were forthcoming from 
that moment; but at the time that this farigh-kutti 
was executed, there was something else to be done, 
for both these instruments were executed out of Court, 
they were not instruments to be delivered to the kasi, 
to put an end to the cause, and, therefore, it is sti- 
pulated, that, in addition to the former instruments, 
tne Plaintiff should give in a razi-nama, expressing 
his satisfaction on record ; and while that was pending, 
it would not have been prudent to give over the Es. 
2,000, or to give security for the payment thereof. 
A^ hat was done, which was the natural course of pro- 
ceeding, was this: the Es. 2,000 were not to be paid 
over, because the razi-nama had not been delivered, but 
(he Plaintitf was not to be left without some securitv 
and, therefore, he had delivered to him a sort of note, 
or bond tor the execution of these instruments, leaving 
the razi-nama to be delivered on the part of 
Plaintiff. • 

T pon this, matters appear to have ended, and 
remained down to the time when the dispute arose 
no razi-nama. having been delivered in. The Plaintif 
insisted that he was in no respect bound by the 
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hutti, or deed of release, because it bad been obtained 
by fraud, and he alleged some circumstances, by which 
fraud was to be inferred. One of those was, that it 
had not been properly sealed by the Tiasi: there were 
several other things more particularly mentioned ; one 
of them, to which the greatest weight seems to have 
been attached, is that, cotemporary with these instru- 
ments, there had been another agreement entered into 
between the parties, that notwithstanding the state- 
ment, of the specific sum of Rs. 2,000, mentioned three 
times over in the farigh-hutti, and also in the ikrar- 
nama, as given by the Plaintiff, it was not intended that 
^1 l^e nil 1)^^ tli^it sum, but that there should 
be an account taken of what might be due to him, upon 
the footing of his original claim ; and this was alleged 
by him in the Court below as the reason why he should 
not be bound by the ikrar-nama. 


Now we have attended to this matter, with all the 
care we could, and to what has been stated by the 
learned Counsel, and we have looked through all the 
papers ; but we cannot find the slightest evidence, that 
there ever was any such agreement. The Plaintiff’s 
witnesses were cross-examined on the subject, but 
they wholly denied the existence of such an agreement, 
or understanding: so much credit was however obtained 
for the statement, that it produced a great deal of 
litigation ; and the Plaintiff even obtained a decision, 
that this instrument was not to be considered sufiScient 
to stop the proceedings. It appears to their Lordships 
that that decision is very extraordinary. We should not 
have adverted to it at all, if the Counsel for the Appel- 
lant had not done so: and with great reasonableness on 
their part, because they wish to avail themselves of 
everything they can, they say, here we have the Judg- 
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1- t fT»-i 1 it" US US u conclusive 

before Mr. treaty ; and it stukes us^ _ 

iact, that Hr. Harri«<,to«, alter having examined a 
. evidence, thouglil that the Detendan a had 

V vv.r Pflqp indeneudent of the J-t 

Ilia tie oiil aii> taae, ^ . 

is not necessary for us to consider that pom ecan 

we think that the case is concluded by the fangh-kiit i, 
at without reference to the evidence of Bhoop 

Sing, wiiich with great ingenuity is shown to be ^erro- 

1 . 1 i-uin- TDArp'iv to the other evndence, 
neous ; but iootang meieiv lo lue 

with the inferences which are necessarily to be drawn 
from it, there is not the shghtest suggestion, that t e 
Plaintill might not have had his money from the first 
moment after the execution of the fangh-kuUi: it was 
there ready for him. There was an act to^ be done by 
him, to entitle himself to it, viz., by the giving in the 
rasi-nama, and that act he never did ; hut he cannot 
avail himself of his own neglect. It appears, therefore, 
to their Lordships, that so far as relates to the dis- 
missal of this plaint, the decree was perfectly correct. 

There arises a question as to the costs. The farigJi- 


kutti contains the clause, which has been so often re- 
ferred to — ^^The costs of the Court aie agreed to be 
at the responsibihty of the Defendants therefore, if 
the P lain tiff had performed his duty according to his 
engagement, in entering np a I'diSi-iimim, and had then 
received the Es. 2,000, he would have received those 
Es. 2,000, quite free from any charge of costs, and the 
Defendants would have had to pay the costs below ; 
but it does not follow that the Defendants would be 
responsible for all the costs, which were afterwards 
incurred, in consequence of the nnsnccessfnl and appa- 
rently most unjust litigation, in reference to the Plain- 
tiff’s claim, and wMch he instituted and carried on, for 
the purpose of freeing himself from the obligation 
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entered into by the farigh-hutti. There seems to be 1 ^- 46 . 
no reason at all for that, unless by his suing as a pan- 
per ; he ought not to be subject to any costs. But 
he was not strictly suing as a pauper, for it cannot fail 

i j. 7 CHcfn 

to strike us, as subject to some question, looking to a«asty, 
these proceedings, the propriety of his being allowed to 
sue, in forma pauperis. It appears, by this farigh-kutti, 
that he had some property. It appears, further, that 
that property had been made subject to attachment, 
and had been actually attached ; there was real pro- 
perty", and there was property in deposit, property 
which was attached after the decree was pronounced. 

Although, therefore, the Appellant has declared 
himself a pauper, he is, in fact, not a pauper ; and not- 
withstanding he possessed property in dwelling-houses, 
and houses, and has had in deposit Es. 2,000, with 
Tarn Ghimcl and Utna Ram, he has sw’-orn that he is a 
pauper. The Plaintiff is proved to have Es. 2,000, 
and he is showm to have other property, because there 
has been an attachment issued. The order which is 
made upon that, is only material for the purpose of 
showing, that in this case there w'as no attempt to make 
him personally liable to the payment of the costs, but 
only out of this property. The order is, “that the 
Judge is to be careful to issue the decree of t.bi.ci Court, 
and to obtain payunent of the sum of Es. 2,000, entered 
in the Teep, from Ram Persad, Mahajim. Moreover if, 
conformably to the Eespondents’ statement, any other 
property belonging to the Appellant, in the town of 
Futtoohabad, may have been attached, or may now be 
obtained, by the Eespondents pointing it out, the same 
be sold by public sale, and therefrom paying the Ee- 
spondents the sum of Es. 394. 1. 18. 3., costs of this 
Court, and also the costs of the Provincial Court.” 

Now that sum of Es. 394, the sum which appears 
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as eoniing for costs after the Defendant’s former 
amount, has been paid, by the arrangement pursuant 
to the decree, which is appealed from. Whether it 
'ft'us intended to include it in the Es. 2,000, the pro- 
perty in question, amongst the property out of which 
394 were to be paid, does not seem at all to 


be material, for the result at which their Lordships 
tliink they ought to arrive, is, that the costs which are 
ordered to be paid after this litigation, are costs to be 


paid out of the property: therefore, we think there is 
no inconsistency in doing so in this particular ease. 

Their Lordships, therefore, will report to Her Ma- 
jesty, that, in their opinion, this Appeal must be dis- 


missed. 

There is one observation now arising, upon which 
their Lordships are ready to hear any information 
which can be given to them by Counsel. Leave was 
granted by the Sudder Court, to appeal, in forma pau- 
peris. It does not appear that there has been any 
order, in this country, authorising him to sue, in forma 
pauperis. 

Mr. Moore-. — In appeals from the colonies, it is the 
practice to apply by Petition here, for leave to prose- 
cute the Appeal, in fortna pauperis. Brouard v. Du- 
maresque {a). A different practice, however, prevails 
in cases where the Appeal is prosecuted by the East 
India Company, under an Order in Council, made in 
virtue of the Act, 3 & 4 Will. IV., c. 41, sec. 22. 
An Appeal being allowed by the Sudder Court, in 
India, in forma pauperis, pursuant to Ben. Eeg. 
XXVIII. of 1814, the Appeal is prosecuted without 
any order being made here. Bony Srimutty Dihiah v. 
Bany Koond Luta (b). 

(a) 3 Moore's P. C. Cases, 457. (5) 2nd Dec. 1847. 
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Eewun Pebsad - - - . . Appellant, 

AND 

Mtjssxjmat Eadha Bebby - - - Respondent * 

On Appeal from the Sudder Bewanny Court at 

Allahabad, in Bengal. 

Wmdu Law — Joint family — Fresumption of jointness — Evidence of separa- 
tion — Will hy Hindu — Construction — Devise to widow and after her 
death moiety to brother and brother's divided sons — Interest of the 
divided so7is — If vested — Joint tenancy or te^ianey in common. 

Elfect given to an instrument, in the nature of a testamentary disposi- 
tion, made hy a Hindoo, domiciled in the North-West Provinces 
of Bengal. 

By this instrument, the Testator gave his widow a life estate, in ali his 
property, and after her decease he gave a moiety thereof to his brother B., 
and his sons, C. and D. B. and C. died in the lifetime of the tenant for life. 

C. and B. were dmded brothers. G.’s widow claimed his share. Held by 
the Judicial Committee, — 

I. That C. and B. took vested interests in the moiety, as tenants in 
common, the actual enjoyment of the expectant interest being postponed 
till the termination of the life estate. 

II. That in such circumstances, it was not necessary that C.^s share 
should be reduced into possession, during his lifetime, to enable Ms widow 
to succeed to it. 

Semble. — That the instrument itself would have operated as a division 
of the property given, so as to prevent B., who survived, succeeding to his 
deceased brother’s share, as an undivided brother. 

This was an Appeal from a decision of the Sudder 3 rd & 4 th 
Bewanny Adawlut, for the North-West Provinces, held 
at Allahahad, dated the 29th of April 1839, and pro- 
nounced in favour of the Eespondent, in a suit insti- 
tuted by her, against Bial Bas, and Mussumat Rookmin, 
the widow of one Goonee Lai, and the Appellant, in 
tt Zillah Conxt oi Mirsapo or, to recover the fourth 

"^Present : Members of the Judicial Committeer—l^oxi Brongham, 

Lord Langdale, the Eight Hon. Dr. Lushington, and the Eight 
Hon. T. Pemberton Leigh. 

Privy Gomeinors/— Hasessors,— Sr^ H. East, Bart., and 

E T%i -yyr ■ » 

. Eyan,: .Emt. ■ ; 

: 19 ' 
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assets, moveable and immoveable, of one 
Fakir CJmnd, deceased, after deducting Es. 25,000 on 
account of sadaburt, and accounting for the balf-sbaie 
mcssumat tbe aforesaid (doonco Led and AJiai L)aSj and tire 
beeby. tourtb sbare of tbe xippeiiant, in tbe sum of Es. 659,600, 

also for recovery of a moiety of Es. 20,000, be- 
iging to tbe tvidow of one Bsekliat y Das, to tvbicb 
claims, respectively, tbe Respondent became entitled 
under a deed, in tbe nature of a testamentary disposi- 
tion, executed bj^ L akir Chund, on tbe otb of ilZo? cJi 
1S14, A.D. Tbe parties were of tbe Hindoo caste of 
Agraivala, and tbeir respective rights were regmlated 
by tbe Hindoo law, prevalent in bs and Alla- 


Tbe facts of tbe ease were as follow’: — 

Cheyn Sookk, tbe common ancestor, bad three sons, 
viz., Bhowany Persad, and Fakir CJiutul, and Beekhary 
Das. Of these, tbe first son, Bhowany Persad, bad 
issue two sons, Goonee Lai, who died before tbe insti- 
tution of this suit, leaving a widow, named Mussumat 
Bookmin, and a son named Dial Das. Tbe second son. 
Fakir Chund, died w’itbout issue. Tbe third son, Beek- 
hary Das, bad two sons, named Koonj Behary and 
Mudun Mohun. Tbe first, Koonj Behary, died, leaving 
a wfidow, the Respondent, but no male issue. Tbe 
second, Mudun Mohun, died, leaving issue, one son, 
named Rew mi Persad, the present Appellant. 

The three sons of Cheyn Sookh separated during 
the lifetime of tbeir father, and carried on mercantile 
and commercial transactions separately, becoming 
thereby a divided Hindoo family. 

After the separation of the family, FafeV Chund 
and Beekhary Has, with tbeir separate estates, entered 
into a partnership concern, managing banking and 




mercantile affairs in coparcenary, but at tbe close of 
each year accounting to each other for the profits and 
loss of the partnership, which was debited and credited 
to their respective names, in the books. 

On the 5th of March 1814, Fakir Chund executed a 
deed, in the nature of a testamentary instrument, in 
triplicate, the material part of which was in the fol- 
lowing terms: — 


1846. 

' , / 

Rewux 

i’ERSAD 

Mlssumat 
Rad Ha 
Beeby. 


A.tt6i uLj (i 6 C 6 ciS 0 , ol tliG liRlf-sliarB of tlio nior- 
eaiitile establisiimeiits, belonging to me of riglitj my 
Y\idoYY {Muss uniat Mehtaboo) shall be the mistress and 
disposei, Ifj during the lifetime of my widow, my 
biothei, SeekhaTy Das aforesaid, or my nephews, to 
'v^it, Koonj BeJiary Lal^ and Mudun Mohun, and Goonee 
Lai, and Dial Das, shall lay any claim to the half- 
share of the mercantile establishments, mine by right, 
it shall be held false; my widow is the mistress and 
disposer of the half-share belonging to me, the De- 
clarant. Tonching acts of religion, endowments, and 
alms, and other acts, good and bad, and, moreover, 
whatever she pleases, she is competent to perform. 
Let no one molest her. After the decease of my said 
vddow, whatsoever may remain of the property under 
her control, let it be disposed of as follows, to wit, 
Rs. 20,000, let the wife of BeshliaTy Das, my brother, 
take. In the event of her not surviving till then, let 
the sons of my said brother take the same. * Rs. 25,000 
for the expenses oi ^sadaburt/ shall be deposited in 
some creditable house of business. After the above- 
mentioiied two items, whatever of houses, orchards, 
go-downs, cash, woollen and other goods, may remain 
after the use of my said widow, let my brother, See*- 
Jtary Das aforesaid, and, after the death of my said 
brother, his sons, take one half, and let Goome Ld, 
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and Dial Das, who are the sons of Bhowany Persad, 
my deceased brother, take the remaining half.” 

This deed was also signed by his brother, Beehhary 
Das, and his nephews. Dial Das, Goonee Lai, Koonj 
BeJiary, and Mudun Mohun. 

At the death of FaJcir Chimd, his widow succeeded 
to, and entered into possession of, her deceased hus- 
band’s estate. 

Beekhary Das died in the year 1817. In the year 
1819, Koonj Behary and Mudun Mohun, his sons, 
divided the paternal estate between them, and after- 
wards lived separate, as divided brothers. In the year 
1825, Koonj Behary died, leaving the Respondent, his 
widow, and several daughters, but no male issue, sur- 
viving, when the Respondent took possession of the 
divided estate of her husband. Mudun Mohun died in 
the year 1829, leaving Bewun Persad, the present 
Appellant surviving. 

In the year 1833, Mitssumat Mehtahoo, the widow 
of Fakir Chund died. 

Upon her death. Dial Das, the brother of Goonee 
Lai, the surviving son of Bhoioany Persad, took posses- 
sion of the whole estate, in consequence whereof Bewun 
Persad brought a suit against him, for recovery of a 
moiety of the share of the deceased Beekhary Das in 
Fakir Chund’ s estate, resting his claim under the deed 
executed hj Fakir Chund. In this suit, the Respon- 
dent intervened, claiming a fourth share of the entire 
estate of Fakir Chund. 

By the Judgment of the Zillah Court, which was 
affirmed on appeal, by the Sudder Dewanny Adawlut, 
Bewun Persad was put in possession of the whole of 
the property. ■ ’ 

In consequence of this decree, shc instituted, on the 
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1st of June 1835, a suit in the Zillah Court of Mirza- 
poor, against Dial Das and Mussumat Rookmm, the 
widow of Goonee Lai, to recover the fourth part or 
s lare of the assets of the moveable and immoveable 
estate ot the deceased Fakir Chund, after deduetino- 
the sum of Rs. 25,000 on account of sadaburt, and 
deducting the half-share of Goonee Lai and Dial Das 
and the fourth share of the Appellant; and also to 
recover the half-share of Es. 20,000, the interest of 
the ^vidow of Beekhary Das, deceased, founding her 
title to such property as the widow of Koonj Behary, 
by virtue of the deiise over to the children of Beekhary 
Das, contained in the deed above-mentioned. 

Reivim Persad intervened in the suit as Oozadar, 
(one claiming an interest in the subject-matter of the 
suit,) and on the 4th of July 1835, filed a petition, 
wheiein he admitted that no commensality existed 
between Koonj Behary and his father, Mudim MoJvim, 
and that they lived and ate separately, but insisted that 
he alone was the heir of Koonj Behary, and that the 
Plaintiff, as the widow of Koonj Behary, was only en- 
titled by the Sastras, to what was necessary for religious 
acts, food and raiment. 

On the 17th of July, in the same year, the Respon- 
dent jiut in an answer to this petition of intervention, 
denving that any interest existed between her deceased 
husband, and Mudun Mohim, insisting that they were 
divided brothers. 

Reither Dial Das, or BLussumat Rookmin, appeared or 

put in any answer to the plaint. 

In the course of the suit, the « Respondent filed a 
deed of adjustment between herself smd Dial Das. 

The nature of the evidence produced, will 
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cause came on for liearing before Mr. Henty 
omas, who, on the 11th of Isiovemher 1836, deli- 


vered his Judgment, the material i3art of which was as 
follows; — 

“As the right of Reivitn Per sad, and of Mudun 
Mohun, his father, with reference to Koonj Behary, 
the uncle of the Oozcidcir, has been established bv 
the records in the suit above mentioned, and as 
Eewxin Persad has, accordingly, been Judged to be 
entitled to the share of his father and uncle, and a 
decree for a half-share of the estate of FaJeir Cliimd, 
deceased, having been passed in favour of Reivun 
Persad, in accordance with the deed, executed by 
FaMr Clnmd, (the Oozadar of Plaintiff having been 
overruled.) the Plaintiff in this suit is only entitled to 
maintenance and expenses, for bestowing alms, and for 
worship, from Eewun Persad. On these grounds the 
suit of Plaintiff, for the share of her husband, Koonj 
Behary, is bad. The deed of adjustment filed by her 
cannot be admitted, as this deed of adjustment preju- 
dices the claim of Reivun Persad, and is opposed to my 
decision passed in the suit above referred to. Plain- 
tiff, moreover, ought to have sued Reivun Persad.” 
On these grounds it was, therefore, ordered, “that the 
deed of adjustment be rejected, the claim of Plaintiff 
dismissed, and the objection of Reivun Persad ad- 
mitted.” 

The Respondent appealed from this decision, to the 
Sudder Dewamiy Adaivlat, held at Alladiahad , wlcdoh. 


Court, on the 24th of May 1837, in remitting the 
cause for the re-consideration of the Z ill ah Court of 
rmpoor, delivered its opinion in the following 
ms:— “It is verv evident that the real Defendant 
in this suit is Reimn Persad, the Oosadar, notwith- 
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standing wliicli, Plaintiff has omitted to make him a 
Defendant, in consequence of which it is not possible 
to try and decide upon her claim. If the ZillaJi Judge 
thought that the Plaintiff had wilfully, in collusion 
with, and under the instigation of, Dial Das, omitted 
to make Reivim Persacl a Defendant, it behoved him 
to have nonsuited the claim, directing Plaintiff to bring 
a fresh suit, including the name of Reivun Persad; 
but if he thought that Plaintiff’s not making Rewim 
Persad, aforesaid, a Defendant, was an act of pure in- 
advertence, and ignorance of the practice of Courts, he 
ought to have directed Plaintiff to put in a supplemen- 
tal plaint, making Rewun Persad a Defendant, and 
after the supplemental plaint had been filed, the party 
summoned, the answer taken, the evidence to the 
matters contained in the claim required from Plaintiff, 
and evidence in refutation from the Defendant, and 
after going fully into the investigation, disposing of 
the objections of both parties, and ascertaining whether 
or not Plaintiff had any title under the Sastras, to the 
estate of Fakir Chimd, he ought then to have taken up 
and decided the case. But this has not been done ; 
consequently the decision of the Zillali Judge, dismiss- 
ing the claim of Plaintiff, Appellant, passed without 
observance of the above points, is evidently improper 
and imperfect, and its reversal imperative. Ordered, 
therefore, that the decision of the Judge of Zillah Mir- 
zapoor, dated 11th oi November 1836, be reversed; that 
the original papers received from the Zillah, together 
with a copy of this proceeding, be forwarded to the 
Judge oi ZillaF Mirsappor, directing him to bring the 
suit again on its former number on the file, and having 
given consideration to the points above adverted to, to 
do what he may consider proper,” 
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^^ 46 . J 21 obedience to this order the cause was reinstated 

rewun on the file of the Zillah Court, and on the 12th of 

^ I) 

July 1837 the Eespondent filed a supplementary plaint, 
RAmiA^^ making -Rewiiw Persad a party to the suit, and claimed 
BEEBy. amount against him she sought to recover in 


her original plaint. 

On the 17th of August 1837, Rewun Persad put in 
an answer to the supplemental plaint, wherein he sub- 
mitted, that the Plaintitf had no title as heir, according 
to the Sastras, current in that part of the country, to 
the property in question; that no division of FaMr 
Chimd’s estate having taken place in the lifetime of 
BeePhary Pas. or his sons, Mudun Molimt, and Koonj 
Beliary, he, Reioun Persad, became, in virtue of his 
title aforesaid, the sole heir; and he insisted first, 
that the division of the entire estate of BeehJiaru 
Pas, between Mudun Mohim and Koonfj Behary, was 
not a complete division; and, secondly, that even 
if such division had taken ' place, the Plaintiff’s claim 
was inadmissible bv the Sastras, bv reason of the 
estate remaining in Joint partnership between Mudun 
Moliun and Koonj BeTiary, and the division thereof 
being contingent on the demise of Musstmat Meh- 
tahoo. 

To this the Eespondent filed a replication, in which 
she asserted, that Koonj Behary and Mudun MoJiun 
divided between them whatever of the estate was 
available at the time of the division, and that as it 
was not the custom of the family to execute a deed of 
division, so none was necessary ; she stated also, that 
high and low of the residents of the city of Allahalad, 
and Mrsapoor, could bear testimony to the fact of the 
division of the estate of BeeTchary Das, between the two 
brothers; and with reference to the objeetion, that 
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the estate of FaJdr CJiand had not been divided, she 
said that this event was made contingent on the death 
of Mussumat Mehtaboo, and that the estate could not 
be divided before the occurrence of that event. 

The Appellant rejoined, that proof of the partition 
of the estate of Beekliary Das was nothing to the 
purpose, as that was a matter not in disiiute, but 
that the Respondent had wilfully avoided saying aught 
touching the division of the estate of Fakir Chnnd, 
deceased, the property disputed in this suit; and that 
as the husband of the Respondent had died without 
issue, in the sense of the Hindoo law, having left no 
son, who could inherit the undivided property, the 
Appellant, being the male issue, was entitled, under 
the Sasfras. to the undivided shares of his father and 
uncle, in the estate of Fakir Ckmid, deceased. The 
Appellant also prayed, that a ’beivusta might be called 
for from the Pundit of the Court. 

The cause again came before Mr. Henry E. Thomas, 
and, on the 29th of Not^emker 1837, that Judge deli- 
vered his judgment, the material part of which was as 
follows: — “In my opinion, the argument drawn by 
Plain titf from her title to her husband’s estate, in 
order to prove her right to the undivided estate of 
Fakir Clmnd, is insufficient. The divided property is 
that property which was divided between BeekJiary 
Das and Fakir Chimd, and on the death of 
Das, Koonj BeJiartj and Mu dmi MoTimi, the sons of the 
deceased, got possession of his share. Between this 
property, and the property of Fakir CJiimd, there is no 
c umeetion, for Fakir GMtnd was the master, and in 
possession of his half -share, without the coparcenary of 
any other person, and had uncontrolled power to give 
away his property, to whomsoever he pleased ; accprd- 

L 

rv-20 



Rewun 

Persad 


Ml’S' i: MAT 
R.'VBHA 
BEEBY- 



146 


1846. 


Rewun 

Persad 

V. 

Mussumat 

Rabha 

Beeby. 


CASES IN THE PEIVY COUNCIL 


ingiy, he executed a "Will.” The Court then read the 
testamentary instrument made by Fakir Chund, and 
proceeded thus: — “After the death of Fakir Chund, 
her husband, the said female continued in possession, 
and controlled the whole of her husband’s estate, until 
her death, agreeably to the said Will. Koonj Behary, 
Plaintiff’s husband, and Mudiin Mohun, Defendant’s 
father, who were the sons of Beekhary Das, died before 
the said Mehtahoo; under these circumstances, agree- 
ably to the Sastras, I consider Retvim Persad, Defen- 
dant, to be heir to both these deceased persons, as 
regards the undivided estate of Fakir Chund, and that 
Plaintiff has no claim in that estate, except that she 
receive food and clothing, and the expenses for charity 
and worship, from Rewun Persad. Under these cir- 
cumstances the claim of Plaintiff is considered inad- 
missible.” It was, therefore, ordered, that the claim 
of Plaintiff be dismissed, with costs of the Sudder and 
of the ZillaJi Court. 

The Plaintiff appealed to the Sudder Deivanny 
Adaivhft, of the North-West Provinces at Allahabad : 
and that Court, on the 14th of March 1838, delivered 
its judgment, declaring that the Court below had mis- 
carried, in not calling for a hewusta from the Pundit of 
the Court, or of some other Zillah, on the question of 
Hindoo law ; and ordered, ‘ ‘ that the decision of the 
Judge of Zillak Mirsapoor, dated 29th. November 1837, 
be reversed, and that he again bring the ease on in 
its original number, retaining it in Ms own Court, or 
making it over to the principal Sudder Amin; and 
that the Judge of the Court by which it might be en- 
tertained, should call upon Defendant to state whether 
he acknowledges or denies the division alleged by 
Plaintiff to have been made between her husband and 
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Defendant’s father. That after taking the answer from 
Defendant, a hewusta be called for from the Pundit 

0 Uie Court, on the following points, viz.: gup. 

posnig the di\nsion of the paternal estate alleged br ^ r^dha"^ 
laintiff to have taken place between the husband of 
Plain litf and the father of Defendant, can Plaintitf have 
any claim to the undivided estate of Fakir CJimid, as 
the right and share of her husband? and in the event 
of this claim on the part of Plaintiff being admissible, 
under the heumsta of the Pundit, then, in the event of 
the division being proved, and Defendant denying it, 
that evidence be called for from each of the parties, 
and after entering into the necessary inquii'ies with 
leference to the division, before mentioned, he should 

try and decide the case.” 

In pursuance of this direction, the Zillali Court 

ordered that the suit be made over to the principal 
S udder for trial. 

There being no Pundit attached to the Zillah Court 
of Mirzapoor, the Sudder Amin submitted a ease to 
^hQ PundU of iU Zillah Court of AllaJiabad, wherein, 
after stating the circumstances of the case, he required 
an answer to the following questions: — ‘‘Should the 
Vvidov of the son of the childless person’s second 
brother claim the share of her husband, in the undi- 
vided estate of the childless person, is such claim 
admissible uncier the Sastras, or not? Again, if the 
share oi the Plaintiff’s husband has not been divided off, 
from the share of his full brother, or liis full brother’s 
sons, and should the Plaintiff ’s husband die, leaving ” 

the whole of his substance which was undivided, in 

possession and seisin of his brother ’s sons, in such 
^ase is his widow entitled, under the: to cause 
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mussumat To these questions the Pundit returned the follow- 

i\ A iJ id A • 

beeby. mg answers:— 


1. “The law under the Sasfras is this: If any per- 
son, separating himself from his brothers, die, and his 
vudow enter on his estate, she is undoubtedly compe- 
tent to cause the separation of any fraction thereof 
which may remain; a widow, except through the in- 
tervention of her husband or her son, has no title 
whatever. If a widow, on the ground that the estate 
of her husband’s father had been divided between her 
husband and his brother, claim the estate of the 
childless uncle of her husband, such estate having 
become ‘guttims/ that is, not having come into the 
possession of her husband before he died, such claim 
is inadmissible, according to Tajnyawalcya RisM, 
contained in the l^Iitacshara, in the division named 
T yQvoihoiTQ, patra (leaf ) 111, page 2, line 7 ; also accord- 
ing to the Vira Mitrodaya, patra 196, page 2, line 7, 

as contained in the Vivada Chintamani and Vivada 
Chandra.” 

2. “A person dying, while united with his brethren, 
without issue, his widow is entitled to nothing beyond 
food and clothing.” 

Upon the receipt of these answers, and on the 14th 
ot September 1838, the principal Sudder Amin passed 
his decree, which was as follows The hewusta of 
■ the having been received, in tenor as above, it 

therefore, that the suit of the Plaintiff is in- 
admissible; and as, with reference to the order con- 
tained in the proceeding of the Pwdder no 

iUither inqiiiry into the title of Plaintiff becomes 
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necessary, It was ordered, therefore, that the suit 
should be dismissed, with costs. 

From this decree, the present Eespondent appealed 

to the 8-udder Dewa-uny Ada-wlut at Allahabad, and on 

the 10th of December 1838 filed her reasons of appeal, 

controverting the correctness of the hew-usta of the 

P-midU ■, to which the present Appellant subsequently 
put in an answer. 
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At this stage of the proceedings, both parties agreed 
upon a statement of the facts, and requested that the 
opinion of the Pund-it of the Sudder Court should be 
obtained upon it. This statement set forth, that “after 
the death of Beehhary Das, viz., in 1819, Koonj Behary 
and Mudim Mohun parted the paternal estate between 
them, and in other respects set forth the facts as 
hereinbefore stated. Ajid the Sudder Court submitted 
this case for the opinion of the Pundit, with the 
following questions First,— “ Is Mussumat Radha 
Beeby, the widow of Koonj Behary, entitled, under the 
Sastras current in these parts, that is to say, in Benares 
and Allahabad, to the interests of her husband in the 
property belonging to the estate of Fakir Chimd, afore- 
said, (which remained in the seisin and possession of 
his widow till the year 1833 C. E.,) agreeably to 'the 
deed ezecutc-d by the said Fakir Chund, in the same 
manner that Rewun Per sad had claimed the interests 
of his father, Mudun Mohun, or is she not?” 

To this question, the Pundit returned answer, that 

under the deed ezecuted by Fakir Chund, aforesaid, 
Mussu-mat Radha Beeby Bas as good a right to the 
share of Koonj Behary, Bbt husband, in the estate of 
Fakir Chund and Ms wife, on the ground of her being 
his widow, ks Retoun Per sad has to the share (A Mudun 
Mohun, Ms father, on the ground of Ms being Ms son. 
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on the ground of its being- her husband’s share, yet 
as it is evident that the disputed property cannot be 
considered as property held in join coparcenary by 
Mudun Mohiin and Koonj Behary ; because they had 
separated, and during their lifetime they had not ob- 
tained possession of it ; to apply the word ‘coparee- 


naiy to piopeiiy which has not yet come into posses- 
sion, simply on the espectation of receiving it, is 
incorrect. Undivided property is that property which 
is in the possession and power oi two partners ; but 
the disputed property which has descended through 
the intervention of the names of Mudun Mohun and 
Koonj Behary, must be considered undivided, until, after- 
possession, it is divided between the son of Mudun 
Mohun and the widow of Koonj Behary. Now, there 
is no doctrine which forbids the title of the widow of 
Koonj Behary, who is separated, in property of this 
nature, which is held jointly. According to the Sastras 
current in these parts, and with reference to the suc- 
cessive grades of the right of heirs, neither the son of 
Mudun Mohun, nor the ^vidow of Koonj Behary, has 
any title to the estate of Fakir Chund, because in such 
property, after the brother arrd the brother’s son, the 
pandfather and others have their title ■, consequently, 
it is apparent that, in such property, the son and widow 
of the brother’s son cannot have a right of inheritance ; 
but according to the deed executed by Fakir Chund, 
both are equally entitled, while, without the said docu- 
ment, neither has any right, and in this respect both 
^tand on an equality as regards precedence, Fakir 
Chund made possession by the sharers, men- 

loned in his deed, conditional on the death of himself 

and of his widow, and not having acknowledged their 
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right so long as Ms widow should be hviug ; and as 
Mudun Mohmi and Koonj Behary, who divided the pater- 
nal estate between them, were ahve some time after, and 
died before the widow of Fakir Chund, and as the widow 
of Fakir Chund died some years after their death, the 
sharers mentioned in the said deed are, therefore, enti- 
tled to the estate mentioned in the said deed, on the 
death of the widow of Fakir Chund. But Mudun 


Mohun and Koonj Behary died before they got posses- 
sion of the property ; consequently, after their death, 
their heirs derive their only right to the disputed 
property from the said deed ; for, on the ground of the 
right of inheriting from Fakir Chund or Beekhary Das, 
their title is not acknowledged by the Sastras, because 
Fakir Chund, in the deed executed by bim, has made 
the right of Mudun Mohun and Koonj Behary to com- 
mence after the death of Beekhary Das. On these 
considerations, therefore, Rewun Persad and the widow 
of Koonj Behary have a right in tMs property, and 
there is no precedence of one before the other, in this 
right ; seeing that the said property has accrued after 
division. TMs hewusta is in accordance with the 


Mitacshara, and other books current in these parts. 
First Authority. — ‘The doctrine of Yajnyawalcya con- 
tained in the Mitacshara and Vira Mitrodaya: First, the 
widow, after that the daughter, after that the daughter ’s 
son, after that the mother and father, after them the 
brother, after him the brother’s son, and after bi-m the 
gotraja and others, are the heirs of a childless person.’ 
Second Authority. — ‘The doctrine Vrihat Menu, con- 
tained in the before-mentioned books ; The widow of a 
childless man, keeping unsullied her husband’s bed, and 
offering the pind, shall receive Ms property. ’ ” 

Second Question.— “Of the two persdns, viz. 
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Persad and Radha Beehy, the widow of Koonj Behary, 
who becomes the heir of Koonj Behary, agreeably to 
the Sastras, Wl respect to the estate mentioned in the 
deed of the said Fahir Gh-und"}” 

To this question, the Pundit returned the following 
answer While the widow is living, the brother’s 
son cannot become the heir. The other points will be 
apparent from the answer to the first question. ’ ’ 

Third Question. — “ Assuming, agreeably to the 
denial of Reivu-n Persad, that the division, &c., alleged 
by Plaintifl: to have been made of the paternal estate, 
between Koonj Behary, Plaintiff’s husband, and Mudun 
Molmn, the father of Rewun Persad, did not take place ; 
in such case, who is the lawful claimant and heir, and 
entitled to the interest of Koonj Behary, as regards the 
disputed property!” 

The answer to this question was, Koonj Behary 
and Mudun Mohun died before a division of the paternal 
property, the right of Koonj Behary was annihilated, 
in consequence of the partnership, and whoever was 
his partner is alone entitled to the joint property, and 

was obtained during partner- 
ship. Whatever property is acquired during partner- 
ship, becomes joint property ; the widow of Koonj 
Behary can have no claim to the rights of her husband 
in such property. Widows are only entitled to main- 
tenance, and an aUowance for charity, and other ne- 
cessary wants.” “Rewun Persad, who is the part- 
ner, is the lawful claimant. This hewusta is given 

agreeably to the Mfacs7*ara, Vira Mitrodaya, Smriti 
Chandrica, anR Vivada CTmjtemam, current in these 

Trff-rt 


First Authority.— ‘ Doctrine of KadyayoMa, 
tained in the Stnriti Ghandrica i Tlho widow, on 
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death Oi her husoand, is eutitied to maintenance, and 
something lor charity, and the supply of other wants 
necessaij to widows.' Second authority. — ‘ Doctrine 
of the Mail, contained in the Vivaaa Gkintamam : To a 
brother s and son s widow, who keeps undenied her hus- 
band s bed, and is childless, give food and clothing.’ ” 

On receipt, by the Suader Court, ox this heivusta, 
that Court deemed it expedient to issue an order to 
the hiidaei Dewanny Court of Calcutta, for the Pundit 
of that Court to give a beivusta, agreeably to the 
(Questions, as above-mentioned, and in conformity with 
the Bastras current in Benares and Allahabad. 

In pursuance with this order, the iaw'-officer at the 
Budder Dewanny Court at Calcutta, on the 6th of 

March 1839, gave a hewusta, in the terms following: 

“Under the circumstances stated in the question, 
Mussumat Radha Beeby, the widow', has a right to the 
share of Koonj Behary, in the estate of Fakir Ghund, 
w-'Mch continued in the possession of Fakir Ghund" s 
widow till 1833 C. E., under the deed executed by 
Fakir Ghund, in the same manner that Bewun Persad 
claimed the share of Mudwi Mohun, his father ; and 
she will be entitled to the share of JtCooyij Behary, in 
tne estate of Faki) Ghund , which, during the lifetime 
of his widows, lemained in her possession. The right 
of both the parties, that is to say, ot Rewun Persad 
and Radha ScsJ't/, tne widow' oi Flo on j Behary, 
estate mentioned in the deed of Eokir Ghund aforesaid, 
is equal, agreeably to the Bastras. If the division of 
the paternal estate had not taken place between 
Behat y, Plaintifl: s husband, and Mudun Mohun, tSitMer 
of Rewun Persad, as alleged by Rewun iPefsa^, eyah 
in such case, agreeably to the Bastras, MadhF^^^ 
the widow of Foonj wohld ft 
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and heir, and entitled to the share of Koonj Beliary, in 
the disputed property, in consequence of there being 
no son, son’s son, nor son’s son’s son, of Koonj Behary, 
deceased ; because the shares are mentioned in the deed, 
viz., ‘After the death of my mdo-w, -whatsoever may 


remain, one-half shall go to my brother, BeekJiary Das, 


and after the death of my said brother, to his sons.’ 

i 

From this language, after the death of BeehJiary Das, 
the sons of Beekhary Das are understood to be the 
receivers of a half-share of the property mentioned in 
the deed of shares. The sons of Beekhary Das -were 
only t-ft’O persons, and there is no -word contained in 
the deed of shares from which it may be understood 
that the two sons of Beekhary Das were to receive 
unequal shares ; consequently, their prospective right 
was distinct and equal ; and after the death of the 
widow of Fakir .Ghimd, the two sons of Beekhary Das 
were clearly pointed out by the Sastras. Under these 
circumstances, notwithstanding the widow of Fakir 
Chund being still living, by reason of the death of 
Beekhary Das, the two sons of Beekhary Das, that is 
to say, Koonj Behary and Miidun Moliun, became the 
representatives of their father, and the widow of Fakir 
Chund, being living, on the death of Koonj Behary and 
Mudun Mohun also, the heirs of Koonj Behary and 
M-udun Mohun, who were living after the death of the 
widow oi Fakir Chund, are in like manner entitled, 
under the Sastras, to a half -share of the property men- 
tioned in the deed of shares, that is to say, the heirs 
ol Koonj Behary to the proportional share ot Koonj 
Behary, &rxd. the heirs ot Mudun Afo/tow to the propor- 
tional share of Mudun Mohun. Thus it is evident that 
Mussumat Radha Beehy, the widow of ATeojiy 
is entitled under the deed, executed by Fakir Chund, 
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which, was executed with the consent of the ‘sapindas ’ 
that IS to say, of the brothers and the sons of the 
brothers of Fakir Cimnd, to the proportional share of 
Kooni Behary, in the disputed property, there being no 
son, son’s son, or son’s son’s son ; and the division of 
the property naentioned in the deed executed by Fakir 
CM„a, and the division of the paternal estate betTen 
Koonj Behary and Mudim Mohun, was not essential ; 
but that the paternal estate had been divided between 
Foonj Behary and Mudun Mohun in 1819 0 . E is ob 
vious from the question. This bewusta is according 
to the books of Menu, Mitacshara, Vira Mitrodaya, and 
ether books current in Benares and Allahabad. First 
Authority. ‘ Doctrine of Menu, viz., g'ift, or the 
cause of proprietary right to the donee.’’ Second 
Authority.-^ Doctrine of Nareda Muni, contained in 
the Mitacshara and other books, viz., gifts are of seven 
kinds, called “muneean dutf,” that is to say, incapable 
of being set aside.’ [The Pundit here set forth the 
names and descriptions of the seven gifts.] Third 
Authority. ‘ Contained in the Vira Mitrodaya and 
Other books, viz., on the occasion of a sale, or gift, 
01 othei tiansaction where there is no specification of 
the shares of the purchasers or donees, each person 
among the recipients, purchasers, &c., is presumed to 
have an equal share.’ Fourth Authority.— ‘ Doetfine 
of Yajnyawalcya Muni, contained in the MitacsKara, 
Vira and other books, viz., if a person die 

without leaving a son, or a son’s son, or a son’s son’s 
son, his widow will have the first claim to his estate * 
after her, the daughter p after her, the daughter’s sen • 
after him, the mother ; after her, the father 
him, the brothers . after them, 
so forth, one after the other, in^^ e^ 
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F’ifth Authority. — ^ Containod in th© MitGSGhciTCLy viz., 
if a person leaving no son, son’s son, son’s son’s son, 
having messed separate from his bi’ethren, and after 
division, not having re-united with them, shall die, his 
widow will be entitled to the whole of his estate. 

The Appeal was heard hj Mx. WiUiam Monekton, 
one of the Judges 01 the SuddGf DGwanny A.d(iwlutf of 
the North-Western Provinces, held at Allahabad, who, 
on the 8th of April 1839, delivered his Judgment, and 
after stating the circumstances and pleadings in the 
suit, proceeded in the following terms: — “ With refer- 
ence to the laws of the Sastras current in these pro- 
vinces, it is very clear, that a right in the estate of 
Fakir Chund, deceased, which after his death became 
the property of Mussumat Mehtaboo, his widow, would 
in no wise have descended, rmder the Sastras, to 
Appellant, and Eewun Persad, after her death, had 
there been no deed creating the right of the heirs 
of Beekhary Das j but a right of property ia the 
entire estate would, by inheritance, have passed to 
Dial Das I in the suit, however, of Rewun Persad, 
Plaintiii, against Dial Das, Defendant, the Plaintiff 
rested the claim of the heirs of Beekhary Das on this 
very deed, executed by Fakir Chund. The Defen- 
dant in that suit, moreover, made no objections to 
the said deed, nor to its being put in force, agree- 
ably to its provisions. The point in dispute simply 
referred to the intent of the deed. When the case 
came in appeal before this Court, it was adjudged just 
and equitable to cause a division of the estate of Fakir 
Ghund, SO much of it as remained on the death of 
Mussumat M'eAto&oo, between the children of 
Das, axiA Bhowany Persad, on the strength of the 
aforesaid deed of division, executed by PaMr CEund ; 
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and it was on this view that the Zillah decree, as re- 
garded the rejection of the objections of the party, who 
is Appellant in this ease, was modified, and the claim 
of Reunm Persad decreed, for all, except the item of 
Es. 12,500, part of the Es. 25,000, on account of 
‘ sadaburt bni, in that suit, the question whether 
Reunm Persad was entitled to the shares of both per- 
sons, to wit, of Mudim Molnm, his father, and of Koonj 
Reliary. his imcle, or only of his father, was not tried, 
in consequence of this suit, for the share of Koonj 
Reliary, being pending at the time. But this point is 
now fid to be tried in the present suit, as well as this 
question, to wit, whether the disputed property of 
this suit, of which neither Mudun Molinn nor Koonj 
Reliary ever had possession, and, consequently, was 
never held in coparcenary bi* them, nor was the divi- 
sion thereof possible, is now to be esteemed divided 
property or undivided ; and whether the share of 
Koonj Ec/wn/, which was a component thereof, can 
descend to his widow, or not? Now, in mv opinion, 
since Mudun MoTtmt, the father of Reunm Persad, in' 
his replication, filed in the suit for a house, wherein 
he was Plaintiff, and Salih Ram and ^lussumaf Th/ukoo, 
the vddow of Kisliore Clnmd, were the Defendants 
copy of which replication is on the files of the present 
suit, himself states, that the paternal property had 
been divided between himself and Koonj ReRarin 
without any qualification of the division being partial 
or entire ; the present plea of the Defendant afore- 
said, with regard to the whole of the paternal property 
not having been divided, cannot be received. But, 
independently of this, the drift of the Defendant 
eannot be ascertained when he states, that a part of the 
paternal estate had been divided^ and that a part had 
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even supposing the whole of the paternal 
estate to have been divided, the Plaintiff has no claim 

property, which remained undivided. 






, it is e%'ideut, the chief argument of the 
is. that the disputed property was undivided ; for, 


Defendant mentiond the circumstance, that the 
[loie of the paternal estate had not been divided, as 

:gbt eleaiiy 


T!- : 
lilJ! 

. favour, he < 

red 

it ; but as D 

, it 

is not now 

is 

verv evident 

1 1) 

efore Jladim 


• A 


K'll* i 


'll ■ Cl 

j Behai y, the disputed property would have un- 
rgoiie a divisioti, agreeaidy tt> the deed executed by 
Fakir Chuiid, and that whatever miglit have come into 
the possession of Komij BeJwry v.'QVlM have descended 
to his widow, after his 


in 


manner 

rest of his estate, of which she is now in possession. 
Under these circumstances, it is not by any' means 
cmisonant witli justice, that Appellant should be kept 
possession of her husband’s share, and that 
Persad, who agreeable to the Sasfras, can- 




;»t share in the estate of Jliismmat MeJifahoo, si 






"If nil 
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illl- 


siiares. oi Momtn 

rsain who, asrieealilv: to 

' e If, 

}ed executed bv Fakir CM 
cannot be heir to Mussumat Melitaboo under 
SashmSf so neither can Rewun Pei sad ; and as 
MM Persarf is the heir of Mudun M oh iin, his father, 
aceortliugly is considered entitled to receive the 
of his father under the deed aforesaid, from the 
lussuinat Mehtaboo, mid not as heir to Mas- 
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of lier husband, and is entitled to her husband’s rights 
in the said estate ; thus, the equahty of rights of 
the Appellant and Rewun Persad, in this estate, which 
descended, under the deed executed hj Fahir Ckimcl, ' kauha 
to 'M.ud'U'n idoFu'ii and Kootij BcJiaiy) is abundantly 
evident. This Judgment, which is based in equity, is 
not at all opposed to the Sastras, but is supported by 
the b&ivustas, taken from the Pundits of this and the 
8 udder Court of Calcutta, in the present case. On 
these grounds, a decree ought to pass in favour of the 
claim, and the order of the ZUlah Court reversed.” 

The Appeal then came before Mr. Benjamin Taylor, 
another Judge of the 8 udder Court, who concurred in 
all respects with the opinion of Mr. WUlmm MoncMon, 
and passed a final order, that “the claim and appeal 
of the Appellant be decreed to her against Rewun 
Persad and Dial Das ; that the decision of the principal 
Rudder Amin of ZillaJi Mirsapoor, dated 14th of Sep- 
tember 1838, be reversed ; that the whole of the 
costs of the two Courts be awarded against Reumn 
Persad who is the true Defendant in this suit, and 
who, hiving laid claim to the share of Mudun MoMm 
and Koonj Beliary, in which the Plaintiff of this 
It holds a right, as regards the share of 

and having obtained a decree, _ refused to de- 
liver- up the rights of Appellant, denying her rit e o 
the same ; that Appellant, in issuing out ^ecution^^ 

the decree of this Court, do recover the suhDect-mai^ 
of the decree obtained by her, with inter^t^n _t e 
principal of the ready cash, from the date oj the ^ . 

Sion of the ZiPah Court, from Rewun Persad and DiOr 
Das, in manner following, to wit : If f’ersad, 

^^0 is onlv entitled to a f ourth share, shah 1^ 

ized more his due by y^ execu-^^^^^^^^.^ ^ 
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tion of Ms decree from Dial Das, then Plaintiff shall 
recover to that extent from Reivim Persad, and the 
remainder of the subject-matter of her decree, should 
there be such remainder, from Dial Das ; that the 
costs of suit, together mth interest from the dates of 
the decrees to the date of payment of the same, be 


awarded her from Rewim Persad ; that should Rewim 


Persad, by issuing execution of his decree, not have 
realized to the extent of four anas in the rupee, being 
Ms share, he be allowed to execute the said decree 
against Dial Das, to the extent of such proportion as 
Tuav still remain due to him of the four anas awarded 
to him ; that the Appellant shall possess the same 
power, in every respect, over the subject-matter of the 
decree obtained by her, as she possesses over the 
estate of her husband now in her possession.” 

From this decree, the Appellant brought the present 
Appeal. 


Mr. Puller, Q^. Q., 'hiv. JacTcson, and Mr. Forsyth, 
for the Appellant. 

There is no evidence that Foonj Rehary and Mudun 
Mohun ever ceased, to be members of an undivided 
Hindoo family ; or that any complete division of pro- 
perty ever took place between them. The onus is upon 
the Plaintiff to prove that the property claimed by her 
was separately acquired. Under the terms of the 
Deed or ’Will oi FaMr Ghind, the property in dispute 
was bequeathed to the sons of BeeTcJiary Das jointly ; 
and Mu dun Mo having svcrYrvediKoonjBehary, the 
Respondent’s deceased husband, the Appellant is en- 
titled to succeed, as his heir. The property of FaMr 
UMwd was never divided betv/een Zoowj Behary and 
Muduni Mohun. No previous act of division could be 



ON APPEAL PROM THE EAST INDIES. 


held to extend to property in expectancy, which was 
not reduced into possession during Koonj Behanfs life- 
time. The property given by FaUr Chtmd to BeehJiary 
Das, and after him to his sons, at the death of his 
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widow, the tenant for life, must be considered as beine 
held in coparcenary. 1 Strange’s Hindoo Law (2nd 
edit.), 233, 195. 2 Strange’s Hindoo Law (2nd edit.), 

321, 338. Secondly, by the Hindoo law, a widow can 
only take such property as has been reduced bv her 
husband into possession, during his lifetime. 3fus- 
summaut Ayaljutee y. BajMshen Sakoo and others {a). 
Bamhoonwur v. Ummur Cb). PrnnstmnJcwr v. Pran- 
loomowr (c). 1 F. Macnaghten’s Cons, on Hindoo 

I.-aw, 1. 2 W. MacnaaTi ten’s Prin. of Hindoo Law. 104. 
A widow of a son who died before his father, is enti- 
tled to maintenance onlv. Bm Sham. Bulh'hh v. Pran- 
Mshen Gliose id). 2 W. Macnaghfen’s Prin. of Hindoo 
Law, 104. 106, 107. The Appellant is the heir to 
Kooni Behary and Mudun ilfoMm, and entitled to the 
whole property in dispute. 


Mr. Wigram. 0. C., 
Edmund F. Moore. 


Mr. E. J. Lloud. and Mr. 
for the Pespondent. 


We submit that Koong BeJiarg and Mudun MoTmn 
were divided brothers, and had, after the partition of 
the paternal estate, separate and distinct interests. 
This fact is established by the admission of the Ap- 
pellant’s father, through whom he claims. T^ 


perty in auestion accrued to their heirs, by virtue of 
the anft contained in the Will, or testamentary deed. 


Fapir GMmd. YMSB took after the brothers 
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-[Lord Brougham: Can a Hindoo make a 
"ill ? ] — In the sense ■vre entertain of a Will, it is 
doubtful: in Baboo Janokeg Doss v. Bindabtin Doss (a), 
that point was raised, but the decision of your Lord- 
ships went upon a collateral point ; there were not the 
necessary parties to a suit, for the administration of 
tlje estate. This is a gift by testamentary deed, to 
which all the family were consenting parties, and 
such an instrument is recognised by the Hindoo law. 
I Strange’s Hindoo Law {2nd edit.), 169. The pro- 
perty never became the common property of the two 
brothers, because it did not come into possession during 
The coparcenary of the family. Even if they had not 
been divided, one brother could not have been heir to 
1 lie other, in respect of this property, for by the Hin- 
doo law, gifts given to one, of an undmded family, do 
not fall into the common stock. A gift is considered 
separately acquired property. MitacsJiara, chap. i. 
- plac. 1, 2. 3 Coleb. Dig., p. 333. 1 Strange’ s 

(loo Law (2rid edit.), 215. 


ct /’ 



The Appellant’s principal argument is, that this 
was a transmissible executory interest, which did not 
accrue till alter Koonj Beliarg’s death ; that Ms brother, 
'>hun, took by survivorship, and that the Ee- 
5pondent ’s title, as widow of Koonj Behary, to this share, 
’ ' not be entertained, as it had not been reduced 
possession, during his lifetime. No principles 
appHcable to a bequest of this nature can be found 
in the books of Hindoo law ; it will be necessarv, 
therefore, to refer to the English law, to elucidate this 
ease. If cannot be doubted, that a legacy lapses, 


afte 


ter the death of the legatee, in the lifetime of the 


3 ; Moore’s {liia,: App. : Cases, : 175 . 
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testator. Bose v. Rose (a), and cases of that class ; but > 846 . 
t at IS mdely different from a contingent gift, like the 
present. The doctrine of survivorship does not attach 
upon a substituted expectant interest. 8toke<i v Wnl 
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den {h). The brothers did not take under this testa- 
mentary deed, as co-partners, in the character of joint 
tenants, but as strangers, and as tenants in common ; 
and the Eespondent, as the v.’ido\v of Koonj Bekary, was 
entitled by the Hindoo law, in force in Benares and 
Allahabad, to succeed as heiress, to the share of the gift 
made to her husband and Mudun iJIohun, by Fakir 


The Right Plon. Dr. LusEixGToir : 


For the purpose of showing distinctly wRat are the 
questions of law, and matters of fact, in dispute, in 
this Appeal, it will be exjpedient to state, in the first 
instance, the circumstances respecting which there is 
no dispute. 

Fakir Chund died in the year 1814, and for the 


present we will call 
li- e, in lAarcli 1S14, 


him the testator in this cause, 
executed an instrument intended 


to regidate the disposition of his property, after his 
death. 


igih Feb. 
1847. 


Fakir Chund, the testator, was one of three brothers. 
His elder brother was Bhoivany Persad, who is stated 
to have divided from his family, which was originally 
an undivided Hindoo family. He left two sons, PiaZ 
Das and Go onee Lai. The date of the death of 
Bhoivany PersmZ is not stated, but it was before the 
month of i!£c 5 rc/? 1814. Beekhary Das was the young- 
est brother, and he died in 1817. He had three sons. 


(al 17 Ves. 351. ; t (b) 1 Keene, 145. 
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the eldest, Koonj Behary, died in 1825, leaving a ■widow, 
Radlia Beeby, the Respondent in this Appeal, bnt no 
male issue. Muclim Molmn, the second son, died in 
1829, and he left a son, Rewun Per sad, who is the 
present Appellant. The third son died young, and 
there is no interest derived through him concerned in 
this litigation. 

The property in dispute was the property of Fahir 
Chund, and all parties agree that the instrument which 
he executed in March 1814, in triplicate, is a valid and 
operative instrument, and to he carried into effect. 

.T 

To that instrument were appended the signatures of 
his brother, BeeMiary Das, and his nephew, Dial Das, 
and Goonee Lai, the sons of the elder brother, Bhowany 
Persacl, and the signatures of his nephew Koonj Behary, 
and Mudun Mohmi, \h.Q sons of Bedkhary Das. 

Pursuant to the terms of that instrument, on the 
death of Fakir Chund, in 1814, his 'widow, Mehtaboo, 
succeeded to the possession and enjoyment of his pro- 

in 18.33, and then a litigation arose 
as to who were entitled, and in what shares, to take 
the property of the testator, subject to certain be- 
quests, in the instrument before mentioned. It is not 
necessary to state the details of this litigation. In the- 
result, Dial Das took, under the decree of the Court, 
one moiety, and Rewun Persucf was put into possession 
-'Irer 23ioiet^^ , but not so as to preclude any 
claim which Radha Beeby, the widow of Koonj Behary, 
might have to a share thereof. 

Accordingly, she commenced a suit, to recover a 
fourth share o'f the estate, left foy Fakir Chund, and for 
that purpose filed her plaint on the 1st of 1835, 
in the Court of iMirza'pore, Dial Da,s comp-rri- 

mised with the Plaintiff, the present Resp^^ 
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Rewun Per sad, in effect, became tbe only Defendant, .s,6. 
and is now ube Appellant. In short, the only question 
now to be determined is, whether the Eespondent, 
as heir to her husband, P.oo'Hj Re'hary, is entitled to 
recover trom the Appellant, Rewim Persad, one half of i^eeby. 
the moiety of the estate of Fakir Chmul, which Rewun 
Persad is now in possession of. 


Aftei vaiious proceeding's, which it does not appear 
necessary to discuss ; on the 29th of November 1837, 
the Judge of the Zillah Court, Mr. Thomas, pronounced 
a decree against the Plaintiff. Prom this decree, the 
then Plaintiff' appealed to the Sudder Dewanny Adawlut 
at Allahabad, and on the 14th of March 1838 the 
Judges of that Court, Mr. Turnbull and Mr. MoncUon, 
revel sed the decree of the ZUlah J udge, and remitted 
the case back to be re-tried; being of opinion, that the 

questions to be decided had not been properly investi- 
gated. 

Accordingly, the ZUlah Court again entered upon 
the consideration of the case, and, amongst other 
things, directed to be done by the decree of the Rudder 
Dewanny Adawlut, obtained iluQ bewust a of the Pundit 
of the ZUlah GoTixt of Allahabad. The decree was 
pronounced by the Sudder Amin, a native Judge, on 
the 14th of -September 1838, and he dismissed the 
suit of the Defendant, the present Eespondent, with 
costs. 


An Appeal against this decree was prosecuted to the 
Sudder Dewanny Adawlut ai and both agreed 

upon a joint case, to be submitted fox hhhFetbusta bf 
the pMwJif of the Court, each party staling facts 
upon, ^^khich they differed, separately, 

Court, the opinion of the Pundit oi ^Me Sudder Adawlut 
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at Calcutta was subsequently obtained. Mr. Monchton, 
one of tbe Judges of the Appellate Court, on the 8th 
of April 1839, pronounced his opinion in favour of 
the Respondent, and that the decree of the Zillah 
Court ought to be reversed. The papers in the cause 
having been submitted to the consideration of Mr. 
Taylor, another Judge of the same Court, his opinion 
agreed with that of Mr. Monchton, and, accordingly, 
on the 29th of April 1839, a decree was pronounced, 
reversing the decree of the Zillah Court, dated the 14th 
of September 1838, in effect declaring that the Re- 
spondent was entitled to recover one fourth of the 
estate left by Pahir Chund; that the present Appellant 
should pay to her as much as he had received, beyond 
a fourth share of the said estate, and that Bial Das 
should, if there was any deficiency, make good the 
same. 

From this decree, Rewun Persad has appealed to 
Her Majesty in Council; and the question is, whether 
he ought, according to the law prevailing as to Hindoo 
families, in the district where the parties lived, to 
refund to the Respondent so much of the estate of 
Fakir Chund as exceeds one fourth thereof. 

There are certain facts not in contest in this cause. 
All the parties agree, that the Will or Deed of Fakir 
Chund, wMchevev it may be called, is an operative in- 
strument. That one moiety of his estate on the death 
oi Ms widow, Mehtab 00 , became the property of the 
taxoLtf ol Bhomany Persad; and that one fourth of the 
property belongs to the Appellant, RewMw Persad, 
through his father, Mudun MoJiun, who died before 
JfeWnhoo; viz.,^ m Neither is it denied that 

the remaining fourth share became part of the estate 
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of Koonj Behary, wlio died in • ..i 

manner as the one fourth became part of The propertv 

Lat^TT S '' to the Hindoo 

La^. of Succession, RadJia Beehy, the Respondent 

harT^} ®^^-ft-law to the divided estate of Koonj Re- 
hmy, he having died without male issue. 

esf te “'!■ ■entitled to the 

-3 oie t„.th o'f L I 

by “ndoo'lt ‘"Ce't fof;? 

3^ .0. „t t-aet: ru;rorirs 

iiatuie oi tile property. 

RespL(Tnr!TT^ alleges, and alleges truly, that the 

wScb he i • — - -f-- Mm the property of 

She asserts th f Pi'o^es her title, 
asseits tnat she, as the heir, is entitled to the 

whole, unless there be a special exception. The Ap- 

pellants allege two grounds of exception. ^ 

Chund’s P^t t *“3 share of Fakir 

law 1 f .r® i tbat by the Hindoo 

be heir. 



nevp ■ ^PPell»“t aUeges, that this property 
Mver was m possession of Koonj Beho^y; that, by thi 

mlertv ’t 

llTth t t ‘I"® toband; 

iat, tor tHs reasoiiy^^^^I^ must 

as to the first ground of ; def ehc^ 


. Si t>una pi Hetence, the Iett is 

M ^ ^ ^ ^ ^ ^ sputed. It is not denied that a Mdow 
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claim an undivided property. The decision of this 
question, therefore, turns upon a matter of fact, 
namely, whether Koonj Behary and Mudun Mohun 
were divided brothers or not. 

Yfe think, that it may be admitted that the prima 
facie presumption, where there are no circumstances 
to affect it, is, that every Hindoo family of this class 
was an undivided family, and, consequently, this pre- 
sumption must prevail, unless the circumstances of 
this case lead to a contrary conclusion. We must, 
therefore, consider the circumstances, having, however, 
first directed our attention to some points of Hindoo 
law, which may have a bearing' upon the conclusion to 
be drawn from the facts. 


First : We apprehend it to be undisputed, that a 
division may be efi;ected without instrument in writing. 
Secondly ; That a division may be either total or par- 
tial. Thirdly : That a separation from eommensality 
does not, as a necessary consequence, effect a division, 
or, at least, of the whole undivided property. 

The Eespondent alleged in her plaint, that, in the 
years 1818, 1819, and 1820, a separation took place 
between Koonj Beliary and Mudun Mohun, when the 
one half share of the estate of BeehJiary Das was 
equally divided between them,- that they came to a 
mutual settlement ; and separating, each established 
a distinct concern for himself. 

BeeTchary Das died in 1817, and by the instrument 
ot March 1814, called the Will of FoMr Chund, a 
moiety of his property, on the death of his widow, is 
given in these words: “Let my brother, Beekhary Das 
aforesaid, and, after the death of my said brother, Ms 
sons, take one half.” 
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1 Tr!'" died m 

I, 111 the hletime of the widow, the tenant for hie 

and his sons surviving him, this moiety was not a part 

0 IS estate, and that, therefore, prima facie, it could 

not be divided as a part of the estate of Beekhary Das. 

But perhaps, as these pleadings are not expressed 
^^nth much accuracy, it may be that, by one half share 
0 the estate of Beekhary Dus, was meant the moiety of 
the estate of Fakir Chund, which would ha%-e come to 
him, had he survived Mehtaboo, the tenant for life. 
Kow assuming this to have been intended to have been 
expressed by the plaint, still such half share could not, 
de facto, have been divided between them, for the 
widow had still the enjoyment of the whole. But the 
plaint may perhaps mean to aver, that there w^as an 
agreement betw^eeu the twm brothers, that the one bait* 
share of Fakir Chund’s property, w^hieh would have 
devolved on Beekhary Das, had he survived Mehtaboo, 
should be divided, as far as was then possible, de facto’-, 
and in support of this understanding of the purport of 
the agreement, the entries said to have been made in 
the books, of various concerns, might be eAudence 

provided they had reference to the property of Fakir 
(y h'Wl'id* 

Bofore, however, proseeutiiig this inquiry fiirthery 
it may be expedient to examine what has been done in 
the Court below, and to ascertam, as far as we can, on 
which side the weight of authority preponderates. So 
far as the decision of this case may be affected by 
weight of authority, 
thus In the Court of 

that Court was consulted. His opinion, shortly put, 
to the foUowing efe 
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1846 . paration between two brothers, the widow of one 
KEwuN becoming Ms heir, may cause the separation of any 
V. portion of the estate wMcb may remain, de facto, undi- 
vided; that tMs doctrine does not apply to the estatf 
beeby. uncle of her husband, when the estate of the 

husband’s father only had been divided, such estate 
not having come into her husband’s possession before 
Ms death. 

It is difficult to deal with an opinion, such as tMs, 
with reference to the question we have to solve. If 
the property now sued for, was a part of the estate of 
Koonj Behary, at the time of Ms death, then, according 
to the first part of the opiMon of tlas,- Pundit, the 
widow’s claim would be valid. But if it formed no 
part of the estate of Koonj Behary, and if the division 
was confined to the estate of the husband ’s father, then 
the widow would not be entitled, because the property 
never was in the husband’s possession. 

Vi* e t hink that the opiMon of tMs Pundit renders 
very little assistance to the solution of the difficulties 
arising in tMs case. For first, tMs Pundit is silent, as 
to whether this property ever was part of the estate of 
Koonj Behary, or not. Secondly, he assumes that the 
only property divided, was that wMch came from Koonj 
Behary s father. And tMi’dly, he omits all mention of 
the Will or Deed of 1814. 

The Judgment of the principal Sudder Amin throws 
no further light upon the matter, for he merely recites 

the widow’s claim, without 
attempting to show how the bewusta applied to it. 

the Ptoidi# of the Sudder Adawlut ot 
AUaJiabad yras taken, on a case submitted by both 

parties. TMs answer is partly in favour widow’s 
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claim. He considers that Mudun Mohun had no claim 
to the disputed property at all, because it never came 
into possession until after the two brothers had sepa- 
rated, and was never held in coparcenary by them, and 
that, therefore, Rewun Persad, as the son ot Mudun 
Mohun, has no claim at all to it. He considers the 
disputed property, as undivided property ; but if a part 
of the estate ot i dhiT Chund, that neither of the present 
parties could claim by inheritance, but that both are 
entitled, under the Will or Deed. He affirms ^ that the 
heirs of Mudun Mohun and Koonj BehciTy derive their 
only title from the deed. The answer, however, to the 
third question put to him, would seem to place the 
right of the widow entirely on the question, whether a 
division of the paternal property of Beehhary Das had 
taken place, before the death of Koonj Behary and 
Mudun Mohun. 

It is not easy to reconcile these two opinions. 

The Pundit of the Sudder Adawlut of Calcutta gave 
in his iewusta. This opinion supports the claim of 
the widow, whether there had or had not been a di\T.- 
sion of Beekhary Das’s estate, between his two sons. 

. Upon a careful consideration of this opinion, and 
the authorities cited in support of it, the grounds of it 
would seem to be, that the widow is the heir of Koonj 
Behary, and that she is, in such character, entitled to 
all Ms property, which was not held in coparcenary 

with his brother ; that the disputed property passed by 

' 

the deed of 1814, wMch was signed by both Koonj 
Behary and Mudun Mohun, to them in moieties, on the 
death of their father; that by force of the deed, it was 
divided into moieties; and taken by them or their heirs; 
no separate or divided property coming by gift frona 

■ y iiM ■ ^ Tf ' Tf ■ ' 

MmtrCmmd. 
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The decision of Mr. MoncMon, the Judge of the 
Sudder Ada-wliit of Allahabad, before whom the cause 
first came, is in favour of the widow. He appears to 
be of opinion, that the disputed property was in every 
point of view divided property. That a complete divi- 
sion took place between the two brothers, and that 
had Mehtaboo died in their lifetime, this property 
would have been divided between them, agreeably to 
the deed, and that Koonj Behary’s share would have 
descended to the widow, as his heir, and must conse- 
quently do so now. In this opinion, Mr. Taylor, 
another Judge of the same Court, concurred. 

The true question then before us, is, whether we are 
convinced by the arguments of the AppeUant, that this 
decision is erroneous; for if not so convinced, it must 

be affirmed. 

•(!' 

We find it impossible to reconcile the whole of the 
reasonings of the Pundits and of the Court together, 
and to render them entirely consistent. The conclu- 
sions in the main agree, but the reasons assigned do 
not do so altogether. 


We think, on a consideration of all the circum- 
stances, that a complete division of all the pi*operty of 
Beekhary Das, which was held in coparcenary, was 
agreed upon between the brothers, and Ave t hink so 
from a consideration of these paq^ers. 


First, such division is very distinctly alleged in the 
aiut. In the petition of Bewwi Per sad, which is 
an answer to the plaint, a separation of commensality 
is admitted, though a division as to the property is 
denied. 


In the supplementary plaint, the division is again 
pleaded, Tvfith this addition, that what could not be im- 
mediately reahzed remained in coparcenary, till a reali- 
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nation aoald lake place, ae loans and debts due to the 
jomt concerns, and the property coming nnder the 

Mehtaboo during her life. 

The answer of Bewmi Persad admits a division, hut 
denies It to he complete, now stating, however, what 
^^ere the limitations, and then seeks to avoid the effect 
of a division, by alleging, that no division could effect 
the property during the lifetime of Mehtaioo, it beino- 

dunng that time in joint partnership. 

The Eespondent re-asserts the division, and alleges 
that the disputed property stood on the same footing 

as the balances due on accounts in Joint partnership, to 
oG divKiGd Rs tliGy RccrtiGd. 

The rejoinder raises this distinction, that the division 
of the outstanding debts was subject to no eontino-encv 
Beekhanj Das hemg dead, and that the disputed pro- 
perty was -subject to the life estate of Mehtaboo. 

So stands the case upon the pleadings. A division 

IS adimtted, and no particular exception alleged. Th! 

objection of Bewn Persad is, not that there was a 

special exception of the disputed property, but that 

from the nature of the property, it was neeessarilv 
excepted. ' 

We domot think that there is anything in the nature 
ot the disputed property which should except it from 
a general division. It is not contended that there are 
any p^uliar rules of construction in Ma/ applicable 

to the instrument called a Will or Deed. The testator 
yter the death of his widow, gives his property to his 

^^tber, BeeKhary Das. On his death, it becomes diid- 
sible into two parts, one moiety to the sons of tEeel- 
Bary Das. We apprehend that they would take fis 
tenants in common ; in fact, that thev had each of 
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a vested interest in one fourth share, not to come into 
■actual enjoyment till the death of the widow. But 
here was no contingency, as contended for by the 
Appellant. The only uncertainty was the period of 
enjoyment. 

If however the Will could be construed, so as to 
read the bequest to the brothers as a joint tenancy, 
even in that case we do not see anything against 
reason why they should not agree to divide the pro- 
perty in severalty, when the period of enjoyment oc- 
curred. 

r 

We are inclined indeed to the opinion, that this 
property was not property the subject of any division 
at all, but that the division was effected by the Deed 
or Will, and that each brother took one fourth as a 
divided property. 

But to look to the evidence in the Zillah Court, as to 
a division. It is not of a definite kind, nor are we 
quite certain how far the Court below make use of it. 
Th.Q vaheel of the widow, in his deposition, declares 
that he has a chitta written by Mudun Mohun to 
Koonj Behary, undertaking to produce the deed of 
Fakir Chimd, and a deed of sale whereon is endorsed 
a sale by Mudtm Mohim of his share to Koonj Be- 
ltary. 

Now supposing those documents genuine, the utmost 
■effect which can be given to them is, ihsit Mudun Mohun, 
through whom Bewun Persad claims, acknowledged 
some interest in the Deed or Will of Fakir Chund, to 
belong to Koonj Behary stud. as to the sale of the part 
share of the house, that possibly it may be inferred 
from it that it was a part ereoation of an agreed 
dOTsion, : 
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Some documentary evidence was produced, con- 
sisting of proceedings in suits between other persons 
to show the law. Those we think do not require 
comment. They are produced only for the purpose of 
introducing the heiviistas of Pundits, on what is 
assumed to be a similar question of Hindoo law. But 

in fact, tney are not similar in many essential par- 
ticulars. 
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The same observation applies to the hew-usta pro- 
duced on behalf of the Appellant, Rewun Persad: it 
does not govern this case, nor do the proceedings in 
the other suits apply here. 

In the S udder Adatvlut, however, much more im- 
poitant evidence was produced, viz. the proceedings 
in an action brought by Mudim Mohun, in 1825. In 
that suit, Mudim Mohun pleaded the division of the 

paternal estate, and the separation from his brother 
Koonj Behary, 

We think that this averment by Mudun Mohun, 
which was supported by evidence, is strong proof 
against Rewun Per sod, who claims through him, that a 
division and separation had taken place j and further, 
that it vas a complete and entire division, for no limi- 
tation is alleged. 

And herein we agree with Ish, Monchton, that the 
fact of Rewun Persad iiot having specified any excep- 
tions to the partition, being of the whole of the pater- 
nal property, is evidence that there were no exceptions. 

l^e think that upon a consideration of these .pre- 
mises, we are justified in concluding, if such conclusion 
be necessary for the decision of this case, that a 
complete division and separation did take place between 
Koonj Behary mAMudAm^ 
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It will be well here to notice another arsynment, 
plSin strongly pressed on behalf of the Appellant. 

mussc.\5.\t said that the widow, as heir, could not claim any 


BtE^ ]>roperty of her husband, which was not in possession, 
at the time ot his death ^ that the disputed property 
wa.? at that period, and for years afterwards, in the 
possession of Mehfaboo, and that, consequently, Bafllm 
Beehi/ could have no claim to it. 


16 fil.st ob.servation that strikes us as to this argu- 

. is, that it was never distinctly urged in the Courts 

V, though it is true that the Pundit of the Zillali 

-t of AUahahad makes it the principal foundation 
is opinion. 


There is not the least reference to it in the oninion 
of the Pundit of the Sndder Adawht of Allahabad, in 
that of the Pundit of the Sudder Adaivlut of Calcutta, 
noi in the Judgment of Mr. MoneJdon, in whjch Mr 
T^or concurred. AYe think that it would be impos- 
sible, under circumstances, for us to reverse the decree 
of the Court below on that ground. Indeed, this 
averment of the law is not even one of the grounds of 


e tiave no intention whatever to disturb the doc- 
e of the Hindoo law, that a widow, succeedina- as 


nusoana, cannot recover propertv not in 
possession of her husband. But ivp . 


■we 




ms 


applies 


up in tnis case, that tlie disputed propertr 

possession, according to the meaning of 
the Hindoo law, nor that the docffi-uA 


aiiei' 


a^property, where the husband had a vested 


luer a 
lereof. 


another. 


— i^eea, anct of the actual en- 
V postponed during the lifetime of 
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We proceed, then, to determine this ease, on the as- 
sumption, that there was a complete division between 
the two brothers ; that the law as to possession by the 
hnsband does not, under the existing cii’cumstances, 
bar the widow’s claim. 
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Now if this he so, we think that the Jncleiiieiit of 
the Court below must be affirmed, in everv view of the 
case. It is admitted on all hands, that Baclha Beehy is 
the heir of Koonj BeJiary, and that she is entitled, as 
snch, to all the property which was not held in copar- 
cenary ’i^dth Mtidun Moliim. The disputed property 
was derived from FaMr Chund, and whatever rights 
Beek7rary Das had in it, are founded upon this Deed or 
Will. The same observation applies to any rights 
which belonged to Koonj BeJiary and Mtidtin Mohim. 
If the disputed property be deemed to be property 
given or bequeathed to Koonj Bediary and Mudun 
Mohtm, by the Deed or Will, then we think that it was 
divided property, and never held by them in copar- 
cenary ; but in that \dew, the widow is entitled, as the 
heir, to the divided property of Koonj Beliary. 

If the property be considered as the property of 
Beehliary Das, a supposition very difficult to be made, 
then we think, that if, on his death, it was held in co- 
parcenary by the two brothers, it was divided, and 
became separate by the division made betw’'een the twm 
brothers. 

We do not think that this property w^as bequeathed 
to the two brothers, as joint tenants. But even if it 
w’ere, we should incline to the opinion that the division 
extended to it. We, therefore, come to the conclusion, 
that either the disputed property wus never held in 
joint tenancy, or that, if so held, it was divided, aiid 

N 
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consequently we affirm the Judgment, on the grounds 

taken by the Pundits in the S udder Admvlut, and 

# 

adopted by the two J udges of that Court ; and it must 
be affirmed, with costs. 
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Eobeet Wigeam Ceawfoed - - - - Appellant. 


Eichaed SpoojvEe Respondent.* 

On Appeal from the Supreme Court at Bombay. 


Interpretation of siatutes — Brindples — Defective 2)lirasing, if can le aidei 
— Ship Eegistrp Act of 1S41 — Construction. 

A ship huilt in a foreign port in hidia, in 1817, within the limits of the 
Company’s Charter, hy foreigners, and wMeh sailed under foreign dags, 
until 1838, when it was then and thereafter owned hy, and belonged to, 

British subjects, resident at Bomhag, is entitled, under the Proclamation of 
the Governor-General in Council, and the Act of the Legislative Council of 
India, No. X. of 1841, (passed in pursuance of the powers, granted by the 
Statute, 3 & 4 Fict., c. 56,) to be registered at Bombay, as a British 'ship, 
for the purposes of trade, within the limits of the Company’s Charter. 

This was an action on the case, brought by the mh &isth 
Appellant, (the owner, to the estent of eight sixty- ^ 
fourth parts, of a vessel, called the “General Wood”) 
against the Eespondent, the registering officer of ships, 
at the port of Bombay, appointed under the Act of the 
Legislative Council, No. N. of 1841 ; for refusal to 
register the ship, at that port. To the declaration, 
the Eespondent pleaded, that the ship was not, on the / 
11th of /S'ep#em&er 1844 (the day named in the decla- 
ration, when the refusal was made), or before, had not 
been, or was then, entitled to the privileges of, or to 

* Present: Members of the JudieM Committee, -—iMrd Brougham, 

Lord Langdale, the Right Hon. Dr. Lushington, and the Ri^t Hon. 

T. Pemberton Leigh. 

Privy Councillors,— Assessors,— Sir E. East, Bart., and Sir E. 
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be registered as, a British ship ; and therenpon issue 
was joined. It was afterwards agreed between the 
parties that the following special case should lie stated 


for the opinion of the Court. 


. “In the year 1816, a ship was laid down, and in 
1817, was completed and built at Daniami, a Portugue.se 
settlement in India, within the limits of tlie Company’s 
Charter (as those limits are defined liy the .3 & 4 
Viet., c. 56), for and as the property of one Ma,noel 
Pereira, a Portuguese subject, and resident at Macao, 
who continued to own the ship, and navigate her, under 
the flag of PorUigal, until the year 1824, when he sold 
and assigned the ship to one John JIurhnn, Britisli 
subject, a master mariner re.sident at Caleuifa. 


^^John Hudson owned the ship, and navigated her 
under the British flag, until 1826, wlien be sold and 
transferred her to Francis Mendez, Portuguese, a mer- 
chant of Calcutta, Avho, in 1827, tran.sferred her to 
Antonio Pereira, also a merchant of Calcutta. The 
vessel was shortly afterwards transferred to subjects 
of Portugal, at Macao, and, in 18.32, was transferred 
by them to John Burd, a master mariner, resident at 
Singapore, but a subject of Bemnarh. 


“In 1833, John Burd had the vessel registered as a 
Banish ship at Altona, and, in 1838, he sold and trans- 
ferred her to Mr. Hender-^on, a, British subject and 
merchant, then resident at Bombay, by whom the ship 
was, in 1838, sold and transfen-ed to Messrs. Jardine, 
Matheson and Co., British subjects, and merchants of 
Canton, in China, by whom the ship was, in tlie same 
year, re-transferred to John Burd. 

“ In 1841, John Burd sold and tran.sferred the ship 
back to Messrs. Jardine, MatJeson and Co., who, in 
the present year, sold and transferred the .ship to 1 
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Jamyeljee Jeejeebhuy, Woiis and Co., British subjects 1846. 
azid mei chants, resideiit and carrying on business in crawford 
Bombay, and who liad since sold eight sixty-fourth spooner. 
parts or shares hi the ship, to the Plaintiff in this ac- 
tion, a British subject, residing in Bombay. 

I he ship was navigated under Danish coloui's 
whilst owned by John Burd ; but on being transferred 
to All. xLoniio'} son, a pass was granted by the Alaster 
Attendant at Bombay, under the provisions of Act No. 

AlA. of lbt>b, ot tile Legislative Council of India, 
entitled, ‘An Act tor prescribing the rules to be 
observed, in order that ships or vessels belonging 
to ports within the territories under the Goverimient 
of the Last India Coiniiany, or belonging"') to Native 
Princes or States, or their subjects, might become 
entitled to the privileges of British ships, under a 
Proclamation of the Governor-General in Council, 
in India, made in pursuance of tlie Statute, 3 & 4 Viet., 
c. 56.’ The ship was navigated under British colours, 
and it was transferred back to John Burd, when it was 
again navigated under Danish colours, and on being 
transferred to Alessrs. Jardine, Matkesuu and Co., a 
sailing' letter of licence was granted to them by Sir 
Henry Fottinyer, the chief superintendent of the trade 
of British subjects in China, under which the ship 
sailed with British colours. 

“The name of the vessel has been several times 
changed, and it is now the ‘General Wood.’ 

“The survey recpiired by section vii. of the Act of 
the Legislative Council oi India, No. X. of 1841, has 
been duly made by the Government officers, and 
Plaintiffs, and other part owners, have also made to the 
registering officer the declaration contained in section 
V. of the Act, and all the requisites of that Act have 

,0 2 
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been complied with ; but the Defendant, as the 
Registrar of Shipping for the port of Bombay, refused 
to register her, under Act No. X. of 1841, or to grant 
her a certificate of registry, for the purposes of trade, 
within the limits of the Company’s Charter, on the 
following grounds First. That the vessel has been 
sold to foreigners. Second. That she has sailed under 
foreign flags and under foreign names. Third. That 


‘ of the passing’ of the Act X. of 1841, she 
was not sailing under a pass, within the meaning of the 
Act. The Plaintiff, on the other hand, contends 
the ship having been built within the limits of the 
Company’s Charter, as those hmits are defined by the 
Statute, 3 & 4 Viet., c. 56, and being exclusively owned 
by Her Majesty’s subjects, for whom the Crovernor- 
Generai in Council has power to legislate, is entitled 
to registry at the port of Bombay, under the Act of the 
Legislative Council, No. X. of 1841, for the purpose 
of obtaining the benefit of the Proclamation of the 
Governor-General in Council, annexed to the said 
Act ; and that inasmuch as nothing is contained in the 
Act, excepting or tending to except, from the operation 
and benefit thereot, vessels which had at any time 
previously belonged to persons not subjects of Her 
Ma jestj , tor ^\hom the Governor-General in Council 
has po’fter to legislate, the defendant cannot lawfully 
refuse to register the vessel in question, under the 
Act and Proclamation, by reason of her having been 
formerly owned by subjects of a foreign state. 

The question for the opinion of the Court is, whe- 
Jr the Plaintiff, and the other owners of the ship, are 
entitled to have the ship registered, under the 
provisions of the Act of the Legislative Council of India, 
No. X. of 1841, and the Proclamation annexed thereto. 
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It is agreed that aU docuxaents referred to in this 
case maj be referred to fully on the argunieiit 

If the Court should decide in favour of the registry, 
a verdict is to be entered for the Plaintiff, vith nominal 
damages, the Defendant undertaking to register the 
vessel accordingly ; and if in the negative, a verdict is 
to be entered for the Defendant, with costs, either 
party to be at liberty to appeal ; and should, pending 
the appeal, the vessel be registered, and allowed to sail 
and trade under the register, in the event of the 
decision of the Appeal Court being against the Plaintiff, 

then the registry of the vessel shall be deHvered up to 
be cancelled. ’ ’ 


1S46. 



Crawfoi-d 

V. 

Spooner 


The special ease was argued on the 21st of September 
1844, before the Supreme Court, consisting of the 
Chief Justice, Sir Henry Roper , and Sir Ershine Perry, 
and the Court gave an interlocutory judg^oaent, in the 
nature of a verdict, in favour of the Respondent. 

Judgment was afterwards signed for the Respondent, 
and from this Judgment, the Appellant brought thig 
appeal, which now came on for argument. 

Mr. Serjeant Ghamiell,. and Sir John Bayley, for 
the Appellant. 

The ship General Wood” having been built within 
the limits of the Company’s Charter, and owned by 
subjects at Bombay, the time of the issuing 
of the Proclamation and passing of the Act of the 
Legislature of India, No. X. of 1841, the Appellant 
was entitled- to have it registered at the port of Bombay, 
and a certificate of registry granted to him ; as a 
British ship, for all the purposes of trade, wwthin the 
limits of the Company’s Charter. 'We do not dispute 
that the English Registry Acts, Air that most of the 
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proviaions of tiie maritime code may iiave formerly 

CRAWFORD applied to hidia j wliat we contend now is, that the 
^ ^ ■ 

Spooner, o A 4 Viet., c. 56, enabled the Governor-Oeneral 

to extend to a new class of ships, the privilege of 
Hritish registiy ; and that having satislieu. the terms 
of the Proclamation and Act of the Legislature of 
India, the English Ship Registry Acts had ceased to 
have application to snips or vessels built within the 
limits Of the Company's Charter, which were British 
owned at the time of the issuing of that Proclamation. 
It was no necessary ingredient in the title of a British 
snip, to registry that her ownership should have been 
continuously joritisn from tne time of her build, until 
the time of the application for her registry. Nor did it 
make any ditference, uiiUer the 3 & 4 Vict., c. 56, tnat 
the vessel had been previously owned by a foreigner, 
hne pohey oi the law applicable to ships of this class 
is disclosed in the Act oo Geo. lii., c. 116, and coii- 
lirmed by re-enactment after repeal, by the Act, 
b 4 I ict., c. 56 j it is favourable to the exclusion 
of the condition of continuous British ownership, im- 
posed temporarily on East Indian shipping. 'I’he Act, 

55 Geo, 111., c. 116, having declared exemption from 
the English Registry Acts, in favour of all ships built 

before the 1 st January 1816 , in ports within the limits 

of the Company’s Charter, an4 the Act, 3 & 4 Will. 

•* e. 59, having restricted that exemption to ships 
eontinuousiy British owned, the Act, 3 4; 4 Viet., c. 56, 
in a more liberal policy, repealed the restrictibn, re- 
enacted the privileges to their former extent, and per- 
mitted the (joverhor-Greneral in Council to confer' 
piivileges of equal degree on ships built after the 
■ V : 1816, as ships theretofore built or then 

buildihg. The provisibiis requiring cohtiuual British 
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owiitisliip WGie Gxpi’Gssly repealed bv tlie A 
Tict., c. 56. The intention of the Legislature was 
excliiae that provision of the General Eegistry Act 
and to give power to the Governor-General in Council, 
to confer analogous privileges on ships built after the 


■am, Q. e., and Mr. Forsyth, for the Ee- 
spondent. 

It is a general rule, that the Eegistry and Navigatioii 
Acts must be construed with reference to the maritime 
code at large. The argument of the Appellant, that 
you aie to look to the 3 & 4 Vict,^ c. 56, and the Act of 
the Legislative Council of Indian No. X. of 1841, alone, 
cannot prevail. These Acts are in pari materia with 
the code, being applicable to the same subject. The 
same construction was put upon the Legacy Dutv Acts. 
In the matter of Cholmondeley (a). It cannot be doubted, 
that the Eegistry and Navigation Acts extend to India. 
Shinffer v. Murray (6). The Recovery (c), though it 
was doubtful at one time. JVilson v. Mar ryot {dy. 
The 3 & 4 Viet., e. 56, sec. 3, declares, that it 
be lawful for the Governor-General in Council, 

by Proclamation, to declare ships built within 
the limits of the Company’s Charter, to be 
sliips, for the piirposes of trade, wnthin the Emits 
the Gharter. This Act of Parliament, how^evi„ _ 
no poirVer to the Governor-General in Council to abro- 
gate 01 1 estrict that part of the Eegistry Laws whicli 
dis<jualified a v^'essel which had been once owmed by a 
foreigner, from ^ being ' ■ registered- ■ as a ■ British->-ship^ ■ ■ v-'-- It 
cannot be taken as a repeal of the former Aots: it is 


1 
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ill the affirmative only, and cannot be a repeal of those 
Acts, unless there be negative words, or a plain con- 
trariety between the two Acts. Middleton v. Crofts (a). 
There is no indication of an intention in the 3 & 4 
Viet., c. 56, to repeal the 6 Geo. IV.; c. 110, and 3 & 4 
TI ill, II' c. 55, which required continuous ownership. 
In Dore v. Grey (b), Mr. Justice Ashurst held that 
the bare lecital of a Statute, without a clause of repeal, 
W' as not sufficient to repeal the positive provisions of a 
former Statute. Even if this vessel had been a London 
built ship, unless she had been continuously owned by 
Biitish subjects, she could not have the privileges of a 
British ship ; 3 c% 4 Will. IV., c. 59, sec. 84. The 
words in the Act, 3 & 4 Viet., a. 56, being owmed, is to 
be construed by the general Registry Laws ; and by 
those law^s, eontinuous ownership is required, to entitle 
a vessel to be registered as a British ship. There is 
anothei objection, this vessel has been sold to foreigner’s. 
By the general Registry and Navigation Laws, a ship 
that has been sold to a foreigner, is henceforward dis- 
qualified from having the advantages of a British ship. 
The Act X. of 1841, according to its just interpreta- 
tion, does not authorise the registration of a vessel built 
previously in a foreign port, by and for a foreigner. 

Mr. Serjeant GhanneU, in reply. 


e rule is, iv construing an Act of Parliament, to 

tahe the vyords in the sense the Legislature has used 
and they are to have that effect, unless the con- 
struction of those words is either by the preamble, or 
by the contest of the w^rds, controlled or altered. 

pere can doubt here, that the Legislature, in 

. Hardw. 57 . 


2 Atk. 675, S. G. Gas. 
Eep. 365. 


■> 
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using the woras, being owned, in Lie 3 & 4 Viet c 

meant them to meet such a n, ’ 

words in in Present. The CRAwraKD 

Ids winch shall Avhollv belong,” “continue wl-miin '• 
to belouo- ” anri n.i.- 1-1 '-niiLinue wiioliy spooxtK. 

utioiigj aiiu ^\liicli implv a eontiimnno 

cl re limited in tlipir r ^iioisliip, 

tea in then application to the immediate con- 

iorf’eited’L condemned either e» prize of war, or 
loiieited tor a breach of the Slave Trade Abolitioa Act. 

Loid i>IlOUGHAM 2 

oudgmei 01 the Oonrt of Bombas, camiot etaad. The 

c„_oa of the Act must be taken from the bare 
IV Olds of the Act. We cannot fish out what possiblv 
ma} ha\ e been the intention of the Legislature ■ we 

^ s detective phrasing of the 

statute ; we cannot add, and menrl -iTia 1 

menu, and, by construc- 
tion, mane up dehciencies which are left there. I 

Legislatoe did intend that which it has' not ea- 

PMssed clearly ; much more, if the Legislature in- 

tended something very different - if flio T m • 7 7- 
intourmn Au- V uiiJ-ment , ii the Legislature 

atended ^something pretty nearly the opposite of what 
^ wid, It IS not for Judges to invent something which 
o not meet with in the words of the test (aiding 
their construction of the text always, of course, by the 
content); it is not for them so to supply a meaniJ 





words as the Legislature 

0 given them, and to take the . meaning ivhich the 

words given iiat uraily imply, unless where the con- 

btruction of those words is, either by the preamble or 

by the context of the words in question, eontfolied or 
alteredyand,^ 

tended chan tbat Avbich the words purport plaihly to 

import, then let another Act supply -t^ 
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1846. fcupiRy tlie defect in the previous Act. We lean very 
Crawford much to construing these words in the way which has 
Spooner, been pointed out by the learned Serjeant in his reply, 
that these words, which import continuous ownership, 
are limited in their application to the immediate con- 
text, namely, ships condemned, either as prize of war, 
or forfeited and condemned as forfeited for a breach of 


the Slave Tirade Abolition Act. It seems to us to be 
the plain and obvious construction of that section, and 
that is not at ail varied by the 8th and 9th sections, 
having the word “again” added, which makes a most 
material difference in its natural construction. When 
the words are merely “owned by British subjects,” can 
we say that we are to impart into that, a totally different 
consideration, and make it as if it had been, “then, 
and up to that time, and all times, continuously owned 
by British subjects?” Could the Legislature mean no 
such thing as that expressed in the very words to which 
we have been referred ; supposing those ’words to have 
the largest possible construction and scope that they can 
have, and not to be limited according to the argument 
of the learned Serjeant, to which we lean, and which we 
think is a very tenable one ; namely, to vessels con- 
demned by the Admiralty Courts as prizes, or forfeited 
undei' the Slave Trade Abohtion Act? If those words 
aie conffned to the cases of prize and forfeitures, under 
the Abolition Act, codit because then there is 

an end of the whole argument with respect to con- 
tinuous ownership, for the whole argument rests en- 
tirely upon those words ; but if, as we, for the present, 
assume for argument’s sake, these words have no such 
limitation, but that, instead of being restricted to those 
cases, are perfectly general, and do not apply merely 
to the cases of prize vessels and Slave-trade forfeited 
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vessels, supposing tliem to be so g’eneral, according to 
the Respondent ’s argument, are we to assume that ce-awfckd 
those words wei'e added, not having existed before, for spoo.ver. 
the express purpose of making what! — of making 
“owned,” or rather “belong to” (for that is the 
expression there), qualified still further, by the intro- 
duction of another requisite, viz., that they should 
“always have so belonged to.” If the Legi.slature 
thought it necessary to add these words, because the 
words “belong to,” in themselves, were not suffi- 
cient, what are we to say, then, when they leave out 
these words! We cannot get over that ; they leave out 
the words in the case in question, and say, “owned 
by;” then if “belong to” did not mean continuous 
ownership, the addition of the further words, “which 
shall always have belonged to,” we say “owned by,” 
in parity of reasoning, does not mean continuous 
ownership ; but when those new words, adding an addi- 
tional condition, are taken into the account, the words 
“owned by” must be confined to the present meaning*. 

.7;t; 

viz., owned by, at the time of the registration. 

It appears to their Lordships, therefore, that this is 
a case, free from all reasonable doubt, and that they 
must construe the words of the Act, as thev find them. 

There is no difference between the words of the Act 
and the Proclamation: we must take them together ; 
and taking them so, we are of opinion that this judg- 
ment cannot stand. It was a judgment upon a speeial 
case ; the judgment states the facts, in the nature of a 
speeial verdict, and this is in the nature of a Writ of 
Error, upon that speeial verdict, though it only pur- 
ports to be upon a speeial case. We reverse the Ju%- : 
ment of the Court below, and give Judgment for the 
Plaintiff with nominal damages, : ^ ; 
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His Majesty's Attoeney-Gesteeal, 1 
at the relation of Geobge West- j. Informant, 

COTT . 

William Douglas Brodie, and others - Defendants * 


On Appeal from, the Supreme Court at Madras. 

Heard ex parte. 


Supreme Coiirt Charier of 1800 (Madras) — Jurisdieiion of Uigh Comi 
'in respect of charitahle trusts — Eight of Advoeafe-Oeueral in rcprC’ 
sent Croton in cases relating to trusts. 

The Supreme Court at Madras (established by the Madras Charter of 
ISOO) has an equi table jurisdiction, similar to, and corresponding with, 
the equitable jurisdiction exercised by the Court of Chancery in 'England, 
over charities. 

By the 53 Geo. III., e. 155, sec. Ill, the Advocate-General is entitled 
to appear and represent the Crown, in informations for the administration 
of charitable funds. 

15th Dec. The questions raised by this Appeal were, first, whe- 
- ther the Supreme Court at Madras had an equitable 
jurisdiction, similar to that exercised by the Court of 

li a. n c e i*^Y in England, over charities ; and, secondly, 
whether the Advocate-General, at Madras, had au- 
thority to appear on behalf of the Crovm, and pro- 
secute an information, filed for the administration of 
funds dedicated to charitahle purposes. 

These questions arose under the following circum- 
stances 


Peter TJscan, an Armenian merchant, and inhabitant 
of Madras, by his Will, bearing date the 19th day of 
Jumari/ 1750, bequeathed the sum of 1,000 pagodas, 
in trust, to pay out of the interest of such principal 
sum, sufficient to keep in repair a bridge and stairs. 


* Present : Membere ol the .J/faiciaZ PommiWec,— Lord Broxifjham, 
Loi^ Lang’dale. the Right Hon. Dr. Lnshington, and the Right Hon. 
T. Pemberton Leigh. 


Priw Couneillor.s, 
Ryan, Ent, 



spssors 
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which he had built upon the river at 8t. Thomas’s iHf'. 
mount. By a codicil, the testator enlarged the be- 


quest to 1,20G pagodas. The testator died in the vear -brch if 
1Y56. On the 8th of January 1805, an information 
was hied “by His Majesty’s Attorney-Oeiieral, at and 
by the relation of George Westcott, Esq., and others,” 
in the Supreme Court of Madras, against WiTilm 
Douglas Brodie, Alexander Cockburn, md Joseph Baker, 
the tiustees in whom the sum was then vested, pray- 
ing that the trusts of the Will might be settled and 
established, and the above charitable bequest car- 
lied into execution. This information was signed as 
follows:— “For His Majesty’s Attorney-General, Alex- 
OAidei Anstruther,” who was the then Advocate-Gene- 
lal, ai Madias. rhe usual proceeding's having taken 
place ill the cause, the Supreme Court, by a decree 
made in 180o, referred it to the master, to take an 
accouiiL and for appointment of trustees. The master 
mane his leport, which was confirmed. Marions orders 
Aveie made in the suit, by the Court, at the instance of 
the Advocate-General, between that year and the year 
1817. Prom the j^ear 1817 down to the year 1843 no 

proceedings were taken in the suit. 


On the 28th of 1843, a petition was presented, 
entitled in the cause, by the Bev. Antonio de Bosario 
CardGS'o, the Vicar of 8t. Thowos’a mount, a stranger 
to the suit, in which he stated that all the trustees were 
eithei dead or had left Jiidzu ; tba^Mie had expeiided 

various sums of money in repairing the said stairs ; 
that they were still out of repair ; and the petitioher 
piayed, that he might be paid, out of the trust-fundsj 
the sums expended for the repairs, and that the 

might be invested in Government securities, and the 
interest paid to the pefitioner,: to be applied^^^^ 
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in and about repairing- and keeping in repair the 
steps. 

Upon this petition coming before the Court, on the 
28th of Jxily 1843, George Norton, Esq., in his capa- 
city of Advocate-General of Madras, informed the 
Court, that he had received no notice of the petition or 
motion, then before the Court, and entitled in the cause, 
and claimed, on the part of Her Majesty’s Attorney- 
General, a right to appear, and be heard in opposition 
to such motion, in case he should deem it expedient ; 
but the Supreme Court ruled, that he had no right in 
his character of Advocate-General, to such notice, or 
to be heard in respect of such motion. 

On the 7th of August 1843, a further motion was 
made on behalf of the petitioner, when the Advocate- 
General again claimed the right to be heard, but the 
Supreme Court refused to hear him, and made the 
order upon the motion of the petitioner. 

The Advocate-General, on the 2nd of October 1843, 
on behalf of Her Majesty, moved the Supreme Court 
upon notice, that the order of the 7th of August 1843 
might be set aside for irregularity ; first, because the 
petitioner had no right or interest in the suit, or in the 
funds standing to the credit thereof ; second, because 
the prayer of the petition was moved for without any 
notice having been served on the Advocate-General ; 
and thiid, because (haying reference to the state of the 
suit) anj further proceedings in the same, must and 
ought to originate on behalf of the Crown, and at the 
suit, or on the motion, of the Advocate-General. 

The Supreme Court, upon this motion, determined 
that The Appellant had no right, as Advocate-General 
to appear or to be heard, and refused the motion. 
The grounds on which the Court decided that the 
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Ad\ ocate-Geiieral had no right to appear were, first, 
that the right of the Advocate-General to represent 
the Crown, under the Statute, 53 Geo. III., c. 155, 
see. Ill, was confined to matters invoMng peeuniarv 
interests, and did not embrace those functions which 
the Attorney-General discharges for the purpose of 
enforcing the prerogatives belonging to the Sovereign, 
as parens patriee ; and secondlv that if the Statntp 
could be construed as conferring powers to act be- 
half of the Grown, in the superintendence of charities, 
there existed in India no jurisdiction to which such 
powers could be made to attach. 

The Advocate-General petitioned for leave to ap- 
peal to Her Majesty in Council, which the Court 
granted. No one appearing in support of the order of 
the Supreme Court, the appeal was heard ex parte. 

The Attorney-General (&iv John Jervis) appeared 
foi the Clown, and said that the Crown was in 
favour of the appeal, but offered no argument. 


wiiom was Mr. E. J. 
Uopd, and Mr. Edmimd F. Moore,) Iot the 
Advocate-General. 

The grounds upon which the Supreme Court refused 
to hear the Advocate-General, were, first, that that 

Court had no jurisdietion, in matters of charity ; and, 
secondly, that if there was jurisdiction in the Court’ 

yet that the Advocate-General had no right to repre- 
sent the public. Neither of these propositions can be 
maintained; ^^ ^ ^ ^ ' = 

I. The Supreme Court has jurisdietion in matters of 
charity.— [Lord BrouffJiam: There: can be no Question, 




•^e Court has jurisdiction over ehafitie 
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we are surprised tliat there could be any doubt, after 
we decided that fact, in the case of the Mayor of Lyons 
X. The East India Company {0)1 . — ^Yes, and in Mitford 
X. Reynolds {h), hovd Lyndhurst expressly recognized 
that decision: he said, “I understand from the Acts 
of Parliament (13 Oeo. IIL, c. 63, and 21 Geo. ITT ., 
e. 70), by which the Supreme Court of Calcutta was 
founded, and from the ease of the Mayor of Lyons x. 
The East India Company, that the Supreme Coiirt of 
Calcutta exercises an equitable jurisdiction similar to, 
and corresponding uith, the equitable jurisdiction of 
this Court, in matters of charity.” By the Charter of 
Madras, of 1800, the Supreme Court is constituted a 
Court of Equity, to have an equitable jurisdiction, mth 
the same power and authority to administer justice, in 
a summary manner, according, or as near as may be, 
to the rules and proceedings of the High Court of 
Chancery in Great Britain. It must be taken as a 
Court of Equity, in the largest sense. There is no dif- 
ference between the Charters of Madras and Calcutta 
in respect of their equitable jurisdiction. If the Court 
below meant that the Supreme Court of Madras, 
although a Court of Equity, had not the same powers 
in respect of the administration of charities, as belong 
to the Court of Chancery in England, it was quite 
wrong. It might be, that the Supreme Court had not 
that peculiar jurisdiction which the Lord Chancellor, 
in his disci etion, exercises for the Sovereign, indivi- 
dually, under the sign-manual. That question, how- 
ever, cannot arise here. The Chief Justice thought 
that the Equity side of the Exchequer, previous to the 
abolition of that Court and its transfer, had no original 
jurisdiction in matters of charitv. 


was 


a 


( 0 ) 1 yioore’s Ind. App. Cases^ 175, 


s 


J 
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mistake, as is plainly shown from the eases of The 
Aitornep-General Y. Eolland (a), and The AUorneij- 
General v. MoUancl {h).~\TorA Lamgdale: That point 
is clear. Wliat however was the nature of the jurisdic- 
tion of the Court of Chancery, in matters of charity 
prior to the Statute, 43 hShk, c. 4?]-It is mention^ 
by Lord Commissioner JegTd, in Eyre v. Countess of 
Shaft shiiry (c), “that the right, Avhieh the King has, 
as patei patrice, to take care of his subjects in eases of 
charities, &c., falls under the direction of the Coui’t of 
Chancery.” It k part of the general equitable juris- 
diction. There is nothing peculiar at all in the cir- 
cumstances of this particular fund being a charity ; it 
IS a trust, and it was in that light only that the Court 
was called upon to execute it. — [Lord Langdale : The 
question then is, whether there is a law-oflScer im India, 
properly constituted to represent the Crown.]— The 
Advocate-G-eneral is competent to represent the public, 
by virtue of his position as principal law-ojSScer of the 
Government, as also by the Statute, 53 Geo. III., 
c. 155, s. Ill, which authorizes the Advocate-General 
to exhibit, in the Supreme Court, any information, or 
infoimations, in the nature of an action or actions at 
law, or of a bill or bills in Equity, for, or in respect 
of, any matter, cause, or thing, whatsoever, as fully 
and effectually, to all intents and purposes, as His 
Majesty’s Attorney-General, for the time being, is, by 
law, authorised to exhibit any such information or in- 
formations in any of His Majesty’s Courts of Equity in 
this country. The Court below restricts the right of the 
Advocate-General, by confining his right to represent 
the CroAvn, to matters involving pecuniary interests 
This is a limited interpretation, and contrary to the rule. 
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(a) 2 Yon. & Col. 
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. * 7 °: which has always been, to construe remedial acts, like 
ATT. -Gen. the present, largel-v and not restrictivelv. Evans v. 
brodie. Jones (a). The King v. Pierce (&). In The Corporation of 
Ludlow Y. Greenhouse (c), Lord Redesdale explained 
the origin of the Attorney-General being a party to 
charity cases, in these words: “Now, why was the At- 
torneT'-Oeneral a party before this Act (52 Geo. III., 
e. 101) passed, in informations filed for the purpose 
of carrying into execution any charitable purpose, or 
remedying any abuse which might exist with respect 
to the application of funds given for the purposes of 
charity? The ground stated in all the books is this, 
that the King is to be considered as the parens patrice, 
that he is the protector of every part of his subjects, 
and that, therefore, it is the duty of his officer, the 
Attoimey-General, to see that Justice is done to evei’y 
part of those subjects.” Again, Sir Anthony Hart, in 
The Attorney -General Y. hlayor of Galway (d), exjoresses 
his opinion that it is the privilege of the Attorney- 
General, acting on behalf of the public, to come into a 

1 ^ i ^ j even for a legal matter.” The Advo- 
eate-General, as the principal law-officer, was origi- 
nally a party to the suit. 

a.lla«c^ to view the Crown as the present 
eus pGt Tic€ iji The delegated Goveriimeiit 

the East India Company, is parens patrm. By the 
Chai ter, 3 & 4 the entire 

C oX India down to the year 1854:, placed 

iindet the fli 1 * 0^11 on of the East India Companv? sub- 
ject to the Board of Control. They are lessees nnder 
the Clown, of the Government oi Indian during the 

term of the Charter, and stand, for the period of the 


(c) , ISTew. Ren.,,- 48 


(bp s ■■ Mau.' 'Sel. 65-6. 
id) 1 
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lease, in the place of the Crown, as parens 
Theie can be no clonbt that the East India Company 
is the Sovereign ruling power. The Nabob of the Car- 
iiatic The Tast India Coiupauy (a). Gibson v. The 
East India Company (b). The East India Company 
take the privileges, with the corresponding duty, of 
guarding and protecting the public rights by their law- 
otScer, who is as much a public officer, as the Attor- 
ney-General of Enyland.— [Dr. LusJmigton: The only 
diffieulty is this— suppose the Crown and the East India 
Company to have adverse interests f]‘^ — No such case 
could occur. Under the Charter, the East India Com- 
pany can have no right in anything, except as trustees 
for the Crown. It would be similar to the case of Dyke v. 
Ti alford, (c) which lately occurred here. The question 
there was, to whom letters of administration, to an in- 
testate bastard, leaving goods in the Duehv of Lancaster, 
should be granted ; whether to the Appellant, as Her 
Majesty’s Procurator-General, on behalf of the Solicitor 
for the affairs of Her Majesty ’s Treasury, Her Majesty’s 
nominee, as having devolved to Her Majesty, in right 
of her royal prerogative ; or to the Eespondent, the 
Solicitor for the affairs of Her Majesty’s Duchy of 
Lancaster, as having devolved to Her Majesty, in rig 
of her Duchy and County Palatine of Lancaster, m 
nominee and for the use of Her Majesty. The law 
fleers of the Crovm appeared for the Appellant, and 
Attorney-General of the Duchy of Lancaster for 
Eespondent. So it is, in this country : the Attorney 
General, m all eases concerning property m India, s$ 
pears and acts for the Crown. The Mayor of 'LymsS 
The East India Company . Mitford v. Reynolds.p^^^^ W^ 




submit that the judgment of the Court below was 
erroneous ; that the Court had jurisdiction, which, in- 


deed, it originally exercised, by making the order ; and 
that the Advocate-General, representing the Govern- 
ment, had a right to be heard. We should not have 
objected to the order, if the Advocate-General had 
been a party to it. There is, however, a technical dif- 
ficulty in this case: the information was filed in the 
name of the Attorney-General, aiid not of the Advo- 
cate-General ; we submit, however, that it must be 
taken as if filed by the Advocate-General. — [Mr. Pem- 
berton Leigh-. The Advocate-General might have filed 
the information, under the powers of the Act, 53 Geo. 
III., c. 155.] — ^In criminal cases, the prosecutions, when 
the Advocate-General takes proceedings, are in the 
name of the Queen. The Queen v. Ecluljee Byramjee {a), 
The Queen v. Alloo Paroo (fc), but they are always con- 
ducted by the Advocate-General, who exercises the 
same office in criminal trials, as the Attorney-General 
does. — [Lord Brougham-. Does the Advocate-General 
enter a nolle prosegm'l] — Yes, and he controls the 
proceedings as he pleases. 

Lord Langdale : 

■There are, no doubt, very curious and interesting 
matters which might be inquired into in this case ; but 
if we are to investigate every curious point, which was 
not necessary for the ijurpose of a decision of the case, 
it would lead to a great deal of needless discussion. We 
appreliend there is no doubt that a jurisdiction over 
charitable trusts of this kind was exercisbd by the 
Gourt of Chancery, in this couhtry, at the date of this 
Charter. The Court of Ghaneery has now, as it had 

(d) Iiid.cippL- /Cases, 
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then, junsclietion to take eare that those cha 
duly executed. 


>se cliarities ar 
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diffltltv f '««■• The whole of the 

eiZ ,f e. 0"'!". It is most 

<= < , itomh, that the Supreme Court at Madraa 

should have come to the coiielusioii th-it- thot- ii 
uot heai the xAdvocat e-Gene r a 1 , and yet that thev 
could make an order, in the case. Their Lordships have 
no doubt that the Court of Chancery here would have 

the CW T';-^ the matter had arisen here, and that 
he Com h m lucha had jurisdiction, the matter origina- 

ing leie. In this particular case, its jurisdiction has 

been already exercised. It does not seem to be verv 

wShTe f'". been exercised 

in L or^ot. Upon an appheation 

^ Attorney-General, the trustees were 
oiceie 10 attend, and did attend, and the money 
which accrued to them was brought into Court,' and 
odged in Court, and dealt inth by the Court. That 
hm^g been done, all matters of aeeouiit, on the part 
0 ^ le rustees, have been executed. And the Court 
by those proceedings, had become itself a trustee • and 
ae question is, how that trust should be best exe 4 ^ 

dead Ind^'t? T supposed to be 

dead and the trustees may be taken to be dead. The 

Couit IS the trustee ; and the ctuestion is numr 

tff h " + the trust 

to be executed. 


at has happened here, is, that a private individual 
comes into Court, and desires that this fund inav be 
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applied in a particular way, wliieli he says is the proper 
att.-gen. way. The question is, not whether that is the proper 

V, 

brodie. manner of proceeding, but whether he has a locus standi 
in the Court. Then arises the question, whether the 
Advocate-General ought to be heard. 

Now it appears to us, if we are to rely upon the 
Statute alone, the words of the enactment are quite 
sufficient, and the effect of them is not abridged by the 
statement of the particular purpose, which is set forth 
in the preamble. 

There is an end of the matter. That is the whole 
case. The question is, whether this order has been 
properly made, after the refusal to hear, perhaps, the 
only person whose duty it was to see that the Court 
was duly informed of those circumstances, which it was 
important for the Court to attend to. It does appear 
to us, that that was an irregular course of proceeding. 
It is now stated on behalf of the Advocate-General, that 
if he had been present he would not have objected to 
the order. The order fails only on account of this 
irregularity. Therefore, we think it might be very 
well stated, that this appeal should be allowed, without 
prejudice to the like order being' made, upon hearing 
the Advocate-General. 
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from the Sudder Deicanny Adauiut at 

Calcutta, 

Heard ex parte, 

Practice Frivy Council — Question of fact — Question ^ -t 

is usurious or not—FinrUnn a / rLlZ > question whethe) a iransa-ctwn 

rpn r. 4.* J of Courts in India, if to he interfered iHfh 

io ail action tor recovery of of* 4 j uutjjttea uitJt, 

a sub-lease of a the Plaintiff, under 

part of a loan transaction for o pleaded, that the sub-lease was 

.-n. f iransactioii, tor the purpose of seeurino* to fb^ 

TliP iiiterest, upon the loan, and w'as void, under Keff ^"T of 

Ine Courts in Indin bdiri ■:+ xttg. \ . or 
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cial Committee of the Privv Couneil confirmed by the Judi- 
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Eespondents shonld be' swerved .ith no^tTa^leTslLrUrolSt tlhe^ 

r Court 

enect^l^i the c'Lurt ms ordered to ler^rto tL ludEiarCom^^r 

what bad been done with respect to the same/ Conmuttee, 

This suit was brought by one Muneeram Dey Sircar, 
whose interest was afterwards represented by the Appel- 
lant, against the Respondents, to recover arrears of rent 
amounting to S. Es. 14,969. 12a. and 2g., due on a 
sub-lease of an eight annas share, in certain property 
included in the per gimnas Bykontspoor, Mehar, md 
situate in the district of Dacca. The defence to the 
action was, that the sub-lease was only part of other 
transactions, relating to a loan of money, and that the 
claim was affected by usury, and was void, under the ■ 
8th and 9th sections of Ben. Reg. XV. of 1793, 

Present : Members of the Judicial Committee,~hoxd 
P ^ A. Johnston,: 'Eht.,- 


utb & 1 2th 
Feb. 

1S47. 
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The suit arose under the following circumstances: — * 

111 tlie year 1831, Kishenkoomar Bous, Zemindar of 
pergunna Bykontspoor, being in arrears for Government 
revenue, applied to the Appellant, for the loan of S. 
Es. 20,000, to be paid off in the course of six years. 
The Appellant consented to advance him that amount, 
upon having the repayment thereof properly secured 
to him. The negociation was conducted on behalf of 
the Appellant, by Muneeram Dey Sircar, the Gomastah 
or manager of the Appellant, and it was ultimately 
agreed that the loan should be made, and that the 
securities to be given for the repayment thereof, with 
interest, should be the personal bond of Kishenkoomar 
Bous, and a lease of his Zemindary, to be made to 
Muneeram Bey Sircar, accompanied by an order from 
Kishenkoomar Bous, whereby Kishenkoomar Bous should 
direct Muneeram Bey Sircar to pay to the Appellant, 
principal and interest out of the proprietary allow- 
ance or profit rent, at certain times, which were agreed 
on. In pursuance of the agreement, the Appellant, on 
the 29th of May 1831, lent to the Eespondent, S. Es. 
20,000, and the Eespondent gave his bond to the Ap- 
pellant, whereby he became bound to repay that sum, 
with interest, after the rate of one per cent, per month, 
by the month of March 1837. 

At the same time, in pursuance of the same agree- 
ment, Kishenkoomar Bous executed a lease of his 
lands and Zemindary, to Muneeram Bey Sircar. This 
lease, after describing the property demised, pro- 
ceeded as follows; “Eight awwas share of this estate 
is my own, the Government assessment of which is Es. 
6,117, 9a. and 5g. This share, apart tvom talookdars , 
according to a separate paper signed by you, I have 
leased to you, for a term of six years, or from 1238 
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same. This sum, with the interest, amounts to Rs. 
27,438. 2a. 5g. and 2e., for the period, and I have 
made it over to you — you shall pay it year after year, 
from the amount of allowance due to me for the said 
property, until the expiration of the above-mentioned 
term, according to the detail below ; and you shall take 
from him, and give me, the said banker’s receipts, for 
which you will receive acknowledgments, and after 
pajdng the whole of the amount made over to von, vou 
shall release my bond, and produce it to me. ’ ’ 

Muneeram Dey Sircar was let into possession, and 
remained in such possession for about eight months, 
during which period he improved the property by care 
and management ; so that the Mofussil collections 
became considerably increased in value. 

On the 15th of January 1832, a sub-lease of the 
premises was made by Muneeram Dey Sircar to Slieeh- 
chunder Ghose, and a counterpart of such sub-lease 
was signed and given by Sheelchimder Ghose to 
Muneeram Dey Sircar, which, after describing the 
property, was, in its material particulars, in the fol- 
lowing words: “Having made an application to you 
for sub-lease, on the terms of your lease, I have taken 
a Sub-lease of the said share from you, on the security 
of the proprietor of the land, Kishenhoomar Sous, for 
a term of sLx years, from 1238 B. S. to 1243 B. S.: the 
Mofussil collections of the said share, inclusive of the 
excess to which I have agreed, amount to Es. 15,783. 
Ha. and 2c. Deducting from this sum the expenses 
of Mofussil eolleetions, amounting yearly to Rs. 1,160. 
13a. IGg. and 2c., the expenses of the collections made 
by the proprietor of the land, the wages of attornies, 
and other expenses attendant on the payment of 
the Government assessment, amounting to Rs. 300^ the 
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ioveriimeiit assessment, amoiiiitii]g to Rs. 6,117. 9a. 
iicl 5g., and the allowance of the xiroprietor of the 

land, amounting to Rs. 1,055. 4a. and 5g. per annum, 
making a total of Rs. 8,663. 11a. and 2c., the balance, 
viz. Rs. 7,150, v>'hich is due to you, I will pay to 
aecordiiig to the detail . below, year after year, 
month after month, to the end of the sub-lease. I 
pay the CTOvernment assessment for the term of 
sub-lease, according to the instalments fixed bv 
Government, instalment after instalment, into 
district eolleetorates. I will pay yearly the allowance 
of the proprietor of the land to the term of mv sub 
lease. I will take his receipts, and give them to you. 
Then followed a detail of instalments, amounting to 


S. Rs. 7,150. 


J J 


\V ISE 
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Annexed to the sub-lease was the security-bond of 
Kishenl-nomar Boiis, Avhereby he became bound to 
Mnneeram Dey Sircar, for the due performance of the 
conditions of the sub-lease, to the following effect: 
“I, KishenJcoomar Bans, landholder, execute this secu- 
ritv-bond, and herebv become suretv. agreeablv to the 
tenor of this counterpart of sub-lease, on the strength 
of the property mentioned therein. I will liquidate your 
due cf Rs. 7.150, vearlv, in conformitv to the instal- 
ments affixed, and the Government assessment, amount- 
ing to Rs. 6,117. 9a. and 5g., in conformity to the 
instalments due to the Government, year after year, 
and month after month, until the expiration of the 
term of the sub-lease.” ; 

Sheehckimder Ghose, and his svaretj, Kishenkoomar 
Bovs, paid only portions of what was due from thenii, 
according to this agreement, and the arrears, la 
or?/ 1834, amounted, for principal, to S. Es. 13,164 2a. 
and 7c., and for interest, for the non-payment of instal- 
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meiits, during tlie same period, to Rs. 1,805. lOa. and 
le., making a total of S. Rs. 14,969 12a. and 2g. For 
the recovery of these arrears, Mimeeram Dey Sircar 
filed his plaint, on the 25th of May 1834, in the 
Zillah Court of Dacca, against SheebcJiunder Gliose and 
Kishenkoomar Rows, praying that such arrears might 
be decreed to he paid to him. 

Sheebchunder Gliose did not appear, or file any 
answer to the plaint ; but on the 11th of March 1835, 
Kishenkoomar Bous put in his answer, stating, in sub- 
stance, that owing to the difficulties under which he 
laboured, he was induced, by the Appellant, to borrow 
money of him, at the excessive interest of 3 per cent. 
per month ; that as the charging of such excessive in- 
terest was prohibited by the Regulations, an arrange- 
ment was made, by wffiieh 1 per cent, of that amount 
should, as was customary, be inserted in the bond, on 
account of the loan, while the remainder should be 
charged under the cover of the terms, fees of the lease, 
and profits of the sub-lease ; that a bond for the debt, 
and a deed of lease, was immediately given, but it was 
agreed that the sub-lease should not be executed until 
som days after ; that as the interest due to the Appel- 
lant, for the amount, at S. Rs. 3 per cent, per month, 
would have amounted, from the month of By sakh 1238 
B. S. to 1243 B. S. (the six years mentioned in the 
bond), to S. Rs. 22,314. 6a. 16g. and 2c., the Appellant 
caused Rs. 7,438. 2a. 5g. and 2e. of this sum to be in- 
serted in the order for transfer of payment, and S. Rs. 
7,200, as fees of the farm, in the deed of lease, making 
togeffier, S. Rs. 14,638. 2a. 5g. and 2c., and that at the 
w riting of the sub-lease, the Appellant wished Ais/iew- 
koomar Bous to insert the balance due to him, i.e., 
S. Rs^.7,676. 4a. and llg., under the term, profits of 
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lease, bat that Kishenkoomar Bous made knowa the ■847. 
Presses under which he laboured, and procured the 

balance in counterpart of the sub-lease, as profits 

0 the sub-lease, to be paid in annual instalments of 

- 1^0 ■ ''' amounted to S. Rs. 

o,100. . That the Appellant was, in reality, the pro- 

prietor of the amount of loan, and of the lease, and of 

fie sub-lease, and had taken a deed of lease of his 

Kishenkoomar Sola’s, property, nominally in the name 

01 Mimeeram Dep Sircar, who was his seryant, and had 
caused a deed of sub-lease, of the property, to be giyen 
by him to SJieebchunder Ghose, a relatiye of his merely 
^nth the yiew to receiye e.cessiye interest ; anHe 
submitted, that the claim and plaint of the Plaintiff 
y-as unworthy the cognizance of the Court, and could 
not be^ held good, for the following reasons : First, be- 
cause it was clear, that as the Appellant was the pro- 
prietor of the money lent, of the lease,’ and of the 
sub-lease, and as the lease had only been effected in 
the^ name of the Plaintiff nominally, his claim and 
plaint could not be admitted by the Court, according 
to a circular letter of the Siidder Deivanny Adawlut 
dated 29th of Jidy 1809 (a). Secondly, because the 
Appellant had charged Rs. 3 per cent, interest on the 
amount of loan, inserting 1 per cent, in the bond, and 
including the remaining 2 per cent, in the fees and 
profits of lease and sub-lease, and had also, on various 
dates between the date of writing the deed of lea W and 

the 17th 1240 B. S., recovered Rs. 6,710. ^ 

18g. and Ic., in part payment of the principal and 
interest, for fees of the lease, and for profits of the 
subdease, and had caused receipts (tf those sums to^ 
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be given to Sheehchunder Ghose, by tbe Plaintiff, men- 
tion being made of tbeir having been paid through 
KisJienkoomar Bous’s agents, merely with the view to 
establish the lease and sub-lease, although Sheehchunder 
Ghose had never been in possession of the sub-leased 
property, and had never paid a single farthing on his 
own account, and that, consequently, according to the 
provisions of sect. 9, of Reg. XV. of 1793, the Appel- 
lant’s claim was not in any way worthy the cognizance 
of the Court. And thirdly, that the bond and the 
deed of lease were written, and the amount of loan 
given, on the 17th Jeyt 1238 B. S. Whereas the Ap- 
pellant had taken interest from the commencement of 
the month of Bysakh, to the 16th of Jeyt 1238 B.S., 
one month and sixteen days pi’ior to the giving of the 
loan, &e. ; that at 3 per cent., the amount taken would 
have amounted to Es. 920 and 2c., and that this sum 
had been divided among the fees of the lease, profits of 
the sub-lease, and the order for transfer of payment. 

Shortly after the filing of this answer, and on the 
30th Novemher 1834, Muneeram Bey Rircar assigned 
all his interest in the leased property to the Appellant, 
whereupon the Appellant petitioned the Court, that he 
might be considered Plaintiff, in the room of Muneeram 
Bey Sircar , raiB be allowed to conduct the suit; and on 
the 12th of J-ime 1835, the Court determined upon proof 
of the assignment, after taking the evidence of several 
witnesses, that the Apioellant should be cohsidered 
Plaintiff in the room of Muneeram. Bey Sircar, SiTid 
that he should file his replication to the answer of ^ 
Kishenkoomar Rows. ^ : h; 

On the 28th of August 183b, the Appellant filed his ; 
replication, wherein he denied the alleged agreement ^ 
for excessive interest, and averred that the assertion of 
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the lease aiul sub-lease being cloaks to screen the al- *^ 47 . 
leged excessive interest of 3 per cent., was false ; that, avjse 
had it been true, the sub-lease would also have been kksheivkoo- 
attected. That the Defendant’s plea, that interest had 
been charged for an excessive period, i.e., for one month 
and sixteen days, was far from true, for the interest of 


one montli and sixteen days, which the Appellant had 
recHuved on account of the sub-lessee from the said 


lessee, 'was Rs. 306. lOa. 13g., and Ic., and he had 
given a receipt for that amount to the lessee ; that 
were tlie interest of the amount lent, in reality 3 per 
cent, the defendant, Kishenkoomar Bous, would, as- 
suredly, wdien the deduction of the interest of one 
month and sixteen days was made, have deducted Es. 
920, which was the sum the interest amounted to, at 
tlie rate of 3 per cent., in that time. That he, the 
Appellant, was not the proprietor of the amount of 
loan nor of the lease, but that he had then become 
proprietor of the sub-lease, solely on the strength of the 
assignment, wdiich Mimeeram Bey Sircar had granted 
to him ; that the amount mentioned in the petition, 
as liquidated by the Defendant, was paid on account of 
the amount of sub-lease : that, in proof of this, there 
were cJiattans and receipts forthcoming’, and that, there- 
fore, the provisions of Eeg. XV. 1793, which referred 
only to the giving and taking of interest on loans, could 
not apply to the case in question, instituted for arrears 
of rent. That, under the circumstances, the giving of 
the property on a sub-lease, and the inatitxition of a 
suit for the recovery of its rent, which had fallen into 
arrears, was an answer to the pleas set forth by the De- 
fendant, in opposition to the documents written and 
given by the lessee, and it was submitted that such 
pleas eonld not be worthy of the Court’s considletation. 

•IV— 28 •• "'v/' 



210 


CASES IN THE PRIVY COUNCIL 


1847. 

WISE 

V, 

Kishenkoo- 

MAR JBOUS. 


Witnesses were examined, who proved the above 
facts, and from whose evidence it appeared that 
the lease and sub-lease were executed, to secure a 
larger amount of interest than allowed by the Eegu- 
lations. 


The ease came on for hearing at various times 
before the Zillah Court of Dacca, and on the 1st of 
June 1837, the Acting Judge of the Court made his 
final decision, that the ease should be dismissed with 
costs, on the ground that the taking of the bond in 
the Appellant’s own name, the effecting a lease in the 
name of his servant, and the sub-leasing of the pro- 
perty to the Defendants, were all, in effect, one and 
the same thing ; that the lease and sub-lease were mere 
means of charging excessive interest, once as interest 
of the amount of the bond, again as fees for the lease, 
and again as profits of the sub-lease. 

The Appellant appealed from this decree, to the 
Sudcler Deivanny Aclawlut of Calcutta. 

The case was heard by no less than five Judges of 
the Sudcler Court, in succession. 

Mr. Edward Lee Warner, before whom the ease 
was first heard, considered that it was improper to 
allow the Appellant to take the place of Muneeram 
Dey Sircar, in the suit, because the Appellant was the 
owner of the bond, the effect of which he considered 
might be, that the Appellant, if he recovered for the 
rent, might obtain excessive interest, and, on this 
ground, he, by an order, bearing date the 14th of May 
1840, ordered, that the papers should be laid before 
another Jiidge, to the end that the appeal should be 
dismissed, and that the order of the district Judge 
should be modified thus,-4hat the Appellant should 
be at liberty to claiin the amount of bond, from whom- 
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be dismissed, by way of iioiisiiit, and struck off tiie lile wise 
of tlie Court, y 

Mr. C (triHicJiael Smith, the Jnd^e . before wlioin the 

ease was next heard, thought that the Appellant was in 

reality the proprietor of the lease, from the eommeiiee- 

meiit, ami tl,iat lus concealing that tact, and caiisiiig 

suit to be instituted in the name of Muneerani ney 

Siiccii. was suing in a hciitioiis name, and was 

ccmtrary to the provisions of the eirciilar order oi 

Sudder Dewamuf Adawlvt, dated 29 th Jnhj 1809 , a 

he, thei, efore, concurred in. the proprietv of a iioiisi 

He differed in the result from Mr. Lee Warner, as to 

its being a proper course to insert, in the decree, anv 

* 

direction for liberty to .sue on the bond, and by an 
order, dated the 6th July 1840, ordered that the papers 
should be laid before a third Judge, that a final order 
might be passed. 


The case was then heard by Mr. Thomas P. Biscoe, 
wdio differed from Mr. Warne?' and also from Mr. Smith. 
He considered that the ai^peal should be dismissed on 
the merits, upon the ground that the bond, and the 
lease and under-lease, were fraudulent means of charg- 
ing excessive interest. That the ease was clearlv not 
a ease of suing in a fictitious name, and that it was 
not a proper case for a nonsuit, ruder these circum- 
stances, Mr. Biscoe, by his order, bearing date the 
rih of \Au gust 1840, ordered that the file of the ease 
should be forwarded to a fourth Judge, 4 vith the view 
to the making final of the following order, viz. that 
the appeal and claim of the Appellant be dismissed, 
that the order of the Judge of the district be upheld, 
and that the costs of the Court should be charged to 
the Appellant. 


Q 
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The case was then brought before Mr. Charles Tucher, 
the fourth Judge, who came to the conclusion, that the 
case of the Defendant was inconsistent, and palpably 
untrue, and that the evidence by which it was sought 
to be supported was throughout contradictory, and un- 
worthy of credit ; and accordingly, Mr. Tucher, by an 
order bearing date 18th Auffust 1840, directed that the 
ease should be laid before a fifth Judge, to make the 
final order that the appeal be decreed, and the order 
of the Judge of the District Court reversed. 

In pursuance of this order, the ease was laid before 
Mr. Abercromhie Dich, the fifth Judge. He consider- 
ed that the Appellant had relied entirely upon the 
lease to Muneeram Dey Sircar, as his security for the 
money advanced by him to JCishenhoomar Bous, and 
that if the lease alone had been effected, the amount of 
loan would not have been injured by that single cir- 
cumstance, because the lessee was only to receive 
Es. 1,200 a-year, wliich could only be considered as 
compensation for risk and labour ; but connecting the 
transaction with the under-lease, he was of opinion, that 
the Rs. 1,200, fees of the lease, and Rs. 850, or profit 
rent of sub-lease, making together Rs. 2,050, were to 
be paid apart from the interest at 12 per cent, per an- 
num, and consequently that the affair was contrary to 
the provisions of Reg. XV. 1793 ; and considering that 
his opinion concurred with that of Mr. Riscoe, finally 
ordered, on the 8th of September 184:0, that the appeal 
and claim of the Appellant should be dismissed, and 
the order of the District Judge of Dnccu confirmed. 

From this decree the present appeal was brought. 

The Appellant’s case being ready to lodge, and no 
appearanee to the appeal having been entered by 
either of the Respondents, the Appellant moved that 
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1S4: 


lie miglit be at liberty to serve notice 

spoudents personally, or npon their representatives, wise 

m 01 the pendency of the appeal, and that if no it.sHaKKoo. 

pioceedings ii-ere taken therein, by the Eespondents 

and no appearance entered, the ease tvonld be heard’ 
ea; parte, and that the Appellant should be at liberty to 
take all such proceedings in the Court below, as might 
be lequisite to render such notice effectual. 


Mr. Wigram, Q.C., 

In support of this application, referred to the case 
of Konadrg ValaBha v. Faf.. Tan^urati (a), wSe 
their Lordships refused to hear an appeal, ea; parte 
until the Eespondent had been served in India. ’ 

* Present : The Lord President, Lord Brougham the Rio-hf TTnr, 
Dr. Lnshington, and the Vice-Chancellor ICniJt BruJe. “ 


July 1 8 th, 
1S46.* 


Appellant, 


AlTD 


(a) Kokadey Valabha 

Valia Tamburati - - _ 

Respondents 

On Appeal from the Siidder Dewamiy Ada whit of Madras, 

below, to render seMce of encb noLe 

SfeiatSLiSre “ Council, to the 

ISW XT ^ of the PnTy Council, on the 23rd of Deepm^l 
183/. No appeai-anee was entered for the Eespondent, and fte 

T of the Judicial Committee —I mtA 

Lord Langdale, the Eight Hon. Dr. Lushino-ton and^? 

L. Pemberton Leigh. “^nx„con, ana me 

ieiHor,-Lffssessor— Sir E. 
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M,AR BOUS. 


5847* Tlieir Lordsliips made tlie following order upon the 
WISE niotion : — 

Wliereas no appearance liatli been entered on 
behalf of the said Respondents, or either of them, to 
the said Appeal,— their Lordships are therefore pleased 
to ordei", as it is hereby ordered, that tne said Appel- 
lant be at liberty to serve due notice upon the respec- 

al having been set down, eame on for hearing, ex parte, on the 


Feb.. 3rd, 


3rd of February 1844,. 

Upon the appeal being opened by the Appellant's Connselj their 
Lordships deelined to bear it. ea* parte, without evidence of the Re- 
spondent having been served, in Indici, with notice of the appeal 
being about to be heard ca parte, and directed the case to stand over, 
with ieav€‘ for the Appellant to serve the Respondeiit Yvitli such 


notice. 

The following Order in Coimeil was made : — 

Whereas, Her Majesty has been pleased, by Her Order in 
Coimcil, of the 22nd Mai/ 1840, to refer unto this Committee, the 
humble petition and appeal of Konadry Valabha, Eajali of Valtiva- 
mui, in the province of Malabar, against Valia Tamhurati, of the 
Kelake Kovilagam, the Amnia Rajah of Calicut, from a decree of the 
Court of. Sadder Deivanny Adaiviut of Madras, of the 23rd December 
1837 ; and whereas no appearance hath been entered, on behalf of 
the said Respondent, to the said appeal, — ^their Lordships are there- 
upon pleased to order, as it is hereby ordered, that the said appeal 
do stand over, with leawe to the Appellant, or his agents, to serve 
due notice upon the Respondent, in person, in India, that the said 
appeal is now pending before Her Majesty in Coimeil, and that no 
proceedings have been taken on behalf of the said Respondent, and 
that in ease no appearance be entered by the said RespoBdent, in his 
■omi behalf, or by his agents, duly appointed by Mm, their Lordships 
wiil proceed to hear the ease eo! parte ; and their Lordships do further 
■■direct, 'thaCihe ■. said . Appellant ■ shall ..be ■ at ' liberty to ■ take: .■such ■ pro- 
eeediiigs in the Court below, as are requisite to render such notice 
■eSectuaU* ' 

..■'r The' Respondent .'afterwards appeared,... and .the'Vappeal \ was ■ 'heard 
.■OB'.' 'the ■■ 11th' and ' 12th. ' days- of'.’ May. '.'1846,.. " and.'Athe. 'decree'.., .'.of .''the 

■:Rourt'.:; .'below'. 'waS' :. affirmed' ■: with';':.^.'.'costs.'' '■■..'.The'"^^."appeal .; .raised^'.. '''no'^ ■■■'.point 

the.'' question, myolved^ being, ■■one'..., ■of "...fact; .only.. 
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tive Eespondents in person, or their respective repre- 
sentatives, in India, should either of them be dead. ; 
that this appeal was registered on the 10th day of 
Octobet lb44, and that the same is now pending’, 
before Her Majesty in Council, the printed case on 
behalf of the Appellant having been duly lodged, and 
that no proceedings have been taken by the Eespon- 
dents, or either of them, and that in the event of the 
Eespondents not appearing, and bringing in their 
case without delay, their Lordships will proceed to 
hear the case ex parte ; and their Lordships do further 
direct, that the said Appellant shall be at liberty 
to take such proceedings in the Court below, as may 
be requisite to render such notice or notices effectual ; 
and the said Court of Sudder Deivanny Adawlut is 
hereby directed to certify to this committee what shall 
be done with respect to the same.” 


1847. 

Wise 

Kishenkoo- 
MAR bous. 


In pursuance of this order, the Sudder Deivunny 
Adawlut transmitted the same to the Civil Court of 
Dacca; and that Coui*t, upon the application of the 
Appellant, directed a translation of the order to be 
made and given to the N asir of the Court for service. 
The Nasif personally served Kishenhoomar Bous’s re- 
presentatives, he having died pending the appeal. 

These proceedings were transmitted by the Eacco 
Court to the Sudder, and by that Court to England, and 
no appearance having been entered bv the Eespon- 
dents, the appeal now came on for hearing. 

Mr. Wigram, Q. C., and Mx. Walpole, tor the Ap- 
pellant. 

It is not disputed, that the rent claimed in the 
action is in arrear, and due, according to the reser- 
vations contained in the sub-lease ; but it is alleged, 
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iu tlie aiiswei* by the Eespondent, KisJienhoomar Bous, 
that this sub-lease is only part of other transactions 
relating to the loan, and that the claim is affected 
by usury, and void under sections 8 and 9 of Bengal 
Eeg. XV. of 1793. The contrary however is the 
ease. The sub-lease was a transaction long subsequent 
to, and unconnected with, the loan, made by the Ap- 
pellant to the Respondent. The profits of the original 
lease, and the profits reserved by the sub-lease, were 
unconnected with the rate of interest made payable to 
the Appellant, and were the exclusive profit of Munee- 
ram Bey Sircar, until the same were assigned by him 
to the Appellant. A legal contract cannot be made 
illegal and void, ah initio, by a subsequent act which 
has no connection \vith it. The provisions of the 8th 
and 9th sctions of Bengal Reg. XV. of 1793, do not 
apply to a ease like this. Even if they did apply, 
which we contend they do not, they would relate to a 

forfeiture of the interest only, and not involve a for- 

. * 

feiture of the principal. As this Regulation is penal, it 
must be construed strictly, as a penal Statute is con- 
strued here. 1 Bla. Com. 88. Buckeridge v. Flight (a). 
It cannot be held to work a total forfeiture of both prin- 
cipal and interest, even admitting that the action could 
not be maintained by sections 8 and 9 of the Reg. XV. 
of 1793, so far as relates to the interest ; but the Court 
below were not Justified in dismissing the action, which 
included both principal and interest : and if this Court 
is disposed to afiirm the decree appealed from, we trust 
your Lordships will make a declaration, that the prin- 
cipal may be recovered, although the interest cannot 
be, on the ground of usury ; or that the Court will 
in its Judgment declare, that such affirmanee is with- 

■' la);: 
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out prejudice to our riglit to bring a fresh action. 
Plaintiff s claim is not a claim in a fictitious name, for 
recovery of money within the meaning of the circular 
order of the Sudder Dewamiy Adawlut, of the 29th of 
July 1809 (a) ; since the suit was originally instituted, 
and afterwards carried on, with the permission of the 
Court, bj the party who was the rightful pi'oprietor of 
the rent in arrear. 


Lord Campbell: 

In this case, their Lordships are prepared to give 
their opinion, without the expense and delay which 
would arise, from appointing a subsequent day on which 
to pronounce judgment. 


The appeal, in truth, involves a pure question of 

fact. There is no question of law arising in it. When 

there is a question of law, their Lordships are always 

most anxious, as this is a Court of the last resort, to 
* ¥ 

take time to consider, and it has been the habit of 


their Lordships to take time to consider, and after full 
communication with all those who have been present, 
when the case has been argued at the Bar, to pro- 
nounce a written judgment ; but this is a pure ques- 
tion of fact, whether there was an usuiious agreement 
between the parties to this suit. 


(a) The following is an extract of this chcular order: “The SiiMer 
Dewamiy .Adaiclut having reason to believe that a practice prevails in 
several parts of the country, of instituting suits for the recovery of 
money, under fictitious names, and the Court considering such a 
practice to be highly objectionable, as being liable to abuse and fraud, 
the Court direct that you will issue instructions to the seyeT&l ZilMi 
and City Judges, subject to your decision, directing them to affix a 
publication in their respective Cjifc/jemes, declaring that any person 
who shall hereafter issue a suit in their Courts under a fictitious 
name, should be liable to be nonsuited.” 



Wise 


Kishekkoo- 

MAR EQUS. 
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1847. If tlie bond, tbe lease, and tbe sub-lease, were a mere 
shift for usury, it is allowed that this action cannot 
KisHENKOo-be maintained; at least it is allowed, that it cannot be 
MAR sous, maintained to recover the interest. 

Now the Dacca Court, and the Sudder Court, who 
had aU the evidence before them, and who, we must 
say, were more competent to come to a right conclusion, 
on a mere question of fact, than we are, came to a con- 
clusion that this was a shift for usury ; and it would 
require very clear argument to show that they had come 
to a wrong conclusion upon a pure question of fact. 

But their Lordships are of opinion, that they came 
to a right conclusion, and that they could have arrived 
at no other. 

This seems to their Lordships to be a case free from 
all doubt, res ipsa loquitur. 

The written documents raise a case of very great 
suspicion, and they can hardly be opened without be- 
lieving that they were intended to cover an usurious 
contract. That suspicion is proved to be the fact by a 
number of witnesses, who do not agree on minute par- 
ticulars ; and therein, perhaps, are more credible than 
if they did ; but who substantially prove, that there 
was an agreement between these parties that more 
than the legal interest should be reserved, and that 
these instruments were executed for the purpose of 
securing that illegal interest. We see no reason for 
disbelieving those witnesses ; and if they are believed, 
it is conceded that the defence is established. 

We are then asked, at all events, to pronounce a 
declaration whereby the principal is to be recovered, 
although the interest may not, on the ground of usury. 
But it seems to their Lordships quite clear, that it is 
utterly impossible for them to pronounce such a judg- 
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ment in this action, because it is an action which is, in 1 S 47 . 

substance, brought to recover the interest due on a ^ 

loan ; and the 9th sec. of Eeg. XV., 1793 which ha^ 
en leteiied to, expressly requires that, in such an 
action, no other judgment should be given but for the 

ismissal of the suit, the costs to be paid by the Plain- 
tiff. 


If, therefore, in this case, we were to pronounce a 

judgment whereby the principal should be recovered 

without interest, such a judgment would be in 00 ^ 

plete defiance of that Eegulation, by which we are 
bound. 

"^ve are, then, called upon to pronounce a special 
declaration respecting the right to bring a fresh action. 

Now their Lordships are of opinion, that they are 
not at all called upon to pronounce any special decla- 
ration, but to leave this judgment to have its legal effect. 
If the judgment is a bar to any future proceeding, there 
is no reason why it should not have that operation. 
It may be strongly argued, that the question of usury 
has been decided in this case ; but if the question has 
not arisen, whether the principal may be recovered, 
without interest, then the plea of res judicata cannot 
be applied to a subsequent proceeding which has for 
its object to recover the principal, without interest ,• 
because, if that question does not arise here, it cannot 
be adjudged here, and the plea, res judicata, can he 
no bar to a subsequent proceeding. 

However, upon this question, whether the principal 
may be recovered without the interest, which involves 
the construction to be put upon the 8 th and 9 th sec- 
tions of this Eegulation, we are not at aff caUed upon 

to give an opinion, and we cautiously abstain from 
doing so. ^ 
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The only opinion their Lordships pronounce is, that 
WISE the judgment ought to be affirmed, and, consequently, 
kishenkoo- that the appeal should be dismissed. As the Respon- 

makl Sous# i x i i i x x 

dents do not appeal*, we need say nothing about costs. 


In EE James Min chin.* 

On Aijpeal from the Supreme Court of Madras. 

Heard ex parte. 


MMras Supreme Court Charter — Order dismissing Master for miseonduGt, 
if a judgment-— Appeal from to Frivy Council—MamtainahiUty — 
Special leave — Grajit of — Talcing of unlawful and ^mreasonahle fees 
according to past practice — If amounts to misconduct entailing dis- 
missal from office. 

An order, made by the Judges of the Supreme Court of Madras, dis- 
missing the Master of that Court from his office, for alleged official mis- 
conduct, in the taxation of a bill of costs, reversed upon appeal, by the 
Judicial Committee of the Privy Council. 

Such an order, being made by the Court at its own instance, is not an 
appealable grievance, wdthin the Madras Charter of Justice of December 
1800. 

An appeal having been allowed by the Court below, and referred by Her 
Majesty to the Judicial Committee for adjudication in the ordinary way 
their Eoidships, though of opinion that there existed no charter right of 
appeal, thought it a fit case for the allowance of a special appeal • and 
ha\ing heard the case upon the merits, directed a petition for special leave 
to appeal to be presented to Her Majesty j which on being referred to 
them, they recommended the allowance thereof, and that the appeal 
be placed in the same plight and condition as that originally referred to 

i2th & 13th This was an appeal by J atnes Minchin, Esq., Bar- 
1847 .^ ilstei^at-law, late Master of tbe Supreme Court of 
Mflffras, against an order of that Court, bearing date 
the 11th of June 184o, dismissing him from his office 
of Master, for alleged official misconduct in the taxa- 
tion of a bill of costs, in a cause of Moottoo Ram v. 


Present: Members of the Judicial Committee , — ^Lord Brougham, 

Lord CampbeU, the Right Hon. Dr. Lushington, 
“ Right Hon. T. Pomherton Leigh. 

Councillors,— Assessors,— Sir A. Johnston, Knt., and Sir E. 
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The particular facts and circumstances which led to 
the making of this order, are fully stated in the Judg- 
ment of their Lordships. 

Mr. BetlieU, Q.C., and Mr. Ooodeve, for the Ap- 
pellant, 


Upon opening the appeal, were stopped. — [Lord 
Br ougliciM : Tiler© is a defect in tliis case. If Ton 
come here under the Charter, you have no right to ap- 
peal. By the terms of the Charter, the appeal given, 
is confined to judicial acts, namely, “ judgments or 
determinations ” (a) . Uo leave to appeal has been grant- 
ed.] — ^In Morgan v. Leech (b), an appeal was allowed 
from an order of the Supreme Court at Bombay, ad- 
mitting certain persons, who were not duly qualified, as 
attornies. The order, removing Mr. Minchin, is in the 
nature of a punishment, which the Court has inflicted, 
ex mero motn . — [Lord Langdale: The Court judged 

(u) The clause in the 3£adras Charter, relating to appeals, is as fol- 
lows:— “And it is oiir further will and pleasure, and we do hereby 
direct, establish* and ordain, that if any person or persons shall find 
him, her or themselves aggideved, by any judgment or determina- 
tion of the said Supreme Court of Judicature at Madras, in any ease 
whatsoever, it shall and may be lawful for him, her or them to ap- 
peal to us, our heirs or sueeessors, in our or their Privy Council, in 
such manner, and under such restrictions and qualifieatiGns, as are 
hereinafter mentioned, that is to say, in all judgments or determina- 
tions made by the said Supreme Court of Judicature at Mctdrus in any 
civil cause, the party or parties against whom, or to whose immediate 
prejudice, the said judgment or determination shall be or tend, may, 
by bis or their humble petition, to be preferred for that purpose to 
the said Court, pray leave to appeal to us, our heirs or successors, 
in our or their Privy Council, stating in such petition the cause or 
causes of ' such' appeal.’^ ■ See also the::3.-<S: 

Yict,, 'c. 38 - and, 7, 

(h)', 2. Hoore^s Ind." App. Cases, "'228.’' 



1847* 

In re 
Minchin. 



222 


CASES IN THE PRIVY COUNCIL 


* * X • 

ill ils own case: it was not an order made in the course 
iNcwN. ^ judicial proceeding.] 

The Appellant s counsel were then directed to argue 
the case upon the merits, and they contended that no 
case of misconduct, to justify the removal of the Mas- 
ter, had been established. 

At the conclusion of the argument, their Lord- 

ships gave Mr. Minchin liberty to present a petition 

for leave to appeal, which they would recommend Her 

Majesty to grant, and then give their judgment upon 
the merits. 



In accordance with the leave thus given, Mr. Min- 
chin, on the same day (13th February), presented a pe- 
tition to Her Majesty in Council, which after setting 
forth that he was advised that he had not a right of 
appeal against the order of the 11th of Jrme 1845, re- 
moving him from his office of Master, and that Her 
ajesty’s most gracious leave was necessary to main- 
tain such appeal, prayed that leave to appeal might 
be granted to him against such order of the Supreme 
C^oiirt at Madras, and that Her Majesty would be 
pleased to refer such appeal to the Judicial Com- 
mittee of Her Most Honourable Privy Council for ad- 
jiidieation by them, and that the said petition of ap- 
peal so presented to Her Majesty might stand in the 
same phght and condition as the same then was. 


The Jiidieial Committee, upon this petition being 

referred to them, reported to Her Majesty as their 
opimon that leave ought to be granted to the peti- 
tioner, fo enter and prosecute the appeal from the 

order of tlm 11th of 1845, the same not being 
^ ^e^ableo^er, under the ordinary provisions of 
Ae Charter of the said Court; and their Lordships did 
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further recommend that the Appeal should come on *§ 47 . 
for hear mg' upon the petition of appeal, and the in re 
printed case already lodged on behalf of the petition, 
and that tne appeal should be allowed to stand in the 

same plight and condition as if the same had not been 
irregular. 


Lord Lan-gd.\le: 


This is an appeal against an order of the Supreme 4 th .March 
Court of Madras, dated the 11 th of June 1845 
whereby Mr. Minchin was dismissed from his office of 
Master of that Court, for alleged misconduct. 

He was appointed to his office on the 2nd of 
February 1841. His remuneration consisted of fees 
which he was entitled to charge and receive, and it 

was on« of his duties to tax the bills of costs of soli- 
citors. 

A table of fees, to be allowed to the Master and 
other officers, and to the solicitors, was published in 
the year 1802 ; but after the publication of that table, 
it became the practice to allow some fees which were 
not distinctly specified in the table ; and that which 
has commonly happened elsewhere, appears to have 
happened in the Supreme Court of Madras. The fees 
usually allowed in practice seem to consist in part of 
fees strictly lawful, and considered to be reasonable, 
and in part of fees neither lawful nor reasonable. 

It appears that, at the time of his appointment, Mr. 

Mchm considered that he was entitled to receive all 
the fees which had usually been allowed to the Master, 
whether they were distinctly specified in the table or 
not; and his view of the subject was eonfinhed by a 
communication which he received from the Chief Jus- 
tice, in the year 1842. At that time some reductions 
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were contemplated, and, witli respect to them, Mr, 
Minchin was asked' upon what terms he had accepted 
the office ; and after he had stated the terms, the Chief 
Justice, in writing to him, expressed himself as follows : 
“ It is upon your successor, therefore, that our re- 
trenchment must fall.” 

But, in 1845, the Judges of the Supreme Court, 
having again in view the very laudable object of dimi- 
nishing the. expense of proceedings, by a general reduc- 
tion of fees, directed a circular to be sent to the soli- 
citors of Madras, desiring information upon the subject 
of costs allowed on taxation: they were informed that 
some of the charges made in the Master ’s office were 
objected to, and complained of ; and on the 22nd of 
March 1845, the particulars of the various charges 
objected to, were communicated to Mr. Minchin, who, 
on the 26th of March, gave such explanation of those 
charges as he thought fitting ; and on the Slst of the 
same month, the Chief Justice informed him, by letter, 
that, with one specified exception, the charges objected 
to, were not consistent with the table of fees, and that 
the Judges would not be able to allow them in any 
future bill of costs. The Judges considered that Mr. 

was entitled only to such fees as were dis- 
tinctly specified in the table. Mr. Minchin, on the 
other hand, considered that, in addition to those fees, 
he was also entitled to such fees as, pre'viously to the 
time of his accepting office, and according to the sup- 
posed due construction of the table, had been received 
by his predecessors, without objection or question . 

In these circumstances, Mr. MiwcTim desired to exa- 
mine witnesses upon the usage, and to appeal from the 
disallowance, "which had been announced, and on the 
1st of 'MpriZ he informed the Ohief Justice; that he 
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should hold his office only until the question had been 
decided in England, upon appeal, from the dpcision 
after an examination of the late Chief Justice, Sir 

Comyn, and Mr. Savage, who was formerlr 

Master. On the follo’R'ing day, the 2nd of April 184.i 

- r Mtnchm expressed his desire to return to England 

and requested leave of absence, and that another person 

might be allowed to act for him. He further requested 

an expression of the opinion of the Chief Justice, upon 
Ins conduct. 

In answer to that letter, the Chief Justice stated to 
effect, that the Judges wish to effectuate the in- 
tention which Mr. MincMn had expressed, to carry 
the appeal up to the Privy Council, and in order to 
enable him to do so in the least circuitous manner, it 
struck them, that an order of Court, prohibiting the 
paying or receiving the fees which they condemned, 
would best answer this purpose : and the Chief Justice, 
after expressing the desire of both the Judges to comply 
with Mr. MincMn’ s request for leave of absence, pro- 
ceeded as follows:— “I could, with perfect truth, and 
vuth the utmost satisfaction, bear testimony to 
zeal, energy and ability which you have displayed xi 
the different stations in which I have seen you em 
ployed, whether at the Bar, or as Clerk of the Crown 
or Master of the Courts ; and this testimony I shall b< 
happy to give under my hand, in the event of voui 
departure, but it will be better to do so in a letJ^ 
which does not contain other matters.” Mr. 
vas thankful to the Judges for putting their construc- 
tion of the table of fees, in a form to enable him 
make it the subject of appeal, and expressed his k 
tention to move for a commission to take the deelara 

tion Of Sir Bobert Comyn, and the affidavit of Mr 


/ / s 
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Savage, upon the subject. He intimated that the 
course pursued might prevent the necessity of his 
immediate departure for England, and hoped the 
Judg'es would not hesitate to give him copies of the 
allegations made to them respecting the administration 

of his office. 

To this the Chief Justice answered, on the morning 
of the 5th of April, as f ollows “ The order to 
which you can refer, and against which you appeal, will, 

I t.biuL^ be promulgated to-day. We are sorry we can- 
not comply with your request to have copies of the 
allegations which have been laid before us, in relation 
to your office and the charges made in it.” 

The order thus referred to, was, in fact, made on the 
5th of April 1845, and it prohibited the allowance of 
several fees, which Mr. Mincihm and his predecessors 
had been accustomed to receive, and to which Mr. 
MincJiin thought himself entitled. 

Mr. MincMn thereupon petitioned the Court, for a 
commission to examine Sir Robert Comyn, Mr. Savage, 
the late Master, and Mr. Acworth, a former Registrar, 
touching the matters in question, and for copies of all 
letters, or other writings, containing representations, 
charges, or other informations respecting the office of 
the Petitioner, or to the office or charges thereof 
referred to, in and by the order of the 5th of April. 
That petition was, on the 18th of April 1845, heard 
before Mr. Justice Burton, who refused to grant its 
prayer, and also refused to give leave to appeal from 
his decision. There is no appeal from that order, and, 
therefore, we are not required to give any opinion 
noon it. 

The endeavour of Mx. Minchin to obtain additional 
evidence, with a view to an appeal, was unsuccessful ; 
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after some delay, arising from the ^vant of a Special 
omt, ^vhieh Mr. Minchin had in vain requested, he 
moved to rescind the order of the 5th of AprU^ A 
joint affidavit of himself, and Mr. De Silva, Ms chief 
clerk, vas sworn on the 9th of Ma^j 1845. It is very 
long, and states, at length, the circumstances in which 
the fees in question had been charged, and the grounds 
and reasons upon which Mr. MincJiin considered him- 


self to be entitled to them. The motion was made on 
Friday, ih.& 16th of May, and was dismissed. As the 
order dismissing that motion was not made the subject 
of appeal, we are not required to express an opinion 
upon it, or upon the order of the 5th of April, or 
upon the authority of the Court, to disallow the fees 
claimed by Mr. MincMn. But it appears, that on the 
same day upon which Mr. MincMn’s motion was dis- 
missed, the Judges did, of their own authority, rescind 

the order of the 5th of April, as to two items of charge 
therein specified. 


On the 19th of May, Mr. Minchm wrote a letter to 
the registrar of the Court, as follows:— Sir. I gha ll 
feel obliged by your communicating to the Honourable 
the Judges, that, feeling it impossible for me (after 
the observations made on Friday last, against my 
conduct individually, although the matters on which 
those observations arose, extended to the practice of 
the office, as established by my predecessors) to carry 
on the duties of the office of Master, with satisfaction 
to mvself, and benefit to the suitors, I beg to resign 
the appointment.” 

It appears, that pending the discussion which had 
taken place, respecting the order of the 5th of April, 
certain bills of costs, which had been filed by the 
Master, in the cause of Mootee v. Camp&eZf, had 

'BL ■ 
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been laid before tlie Chief Justice, for his allocatur, 
and Mr. Minchin's resignation having been tendered 
on the 19th of Mci^y^ Mr. Justice Burt 011 ^ on the next 
following day, the 20th, directed his clerk, Mr. Ccit- 
TutJicTSf to write to Mr. WUkBis , Messrs. Bowlo/^idsofi 
and Bose, and Mr. Crmnpton, the solicitors who had 
been employed in the ease, and whose charges ap- 
peared in the bill of costs; for information respecting 
certain matters of business, in respect to which some 


of those charges purported to be made. 

Answers to the letters of Mr. CdTfutliBrs were sent, 
partly on the 20th, and partly on the 21st, the next 
dav following. The answers afford ground for be- 
lieving that some charges were, or might have been, 
allowed for business not actually done, and Mr. Serle, 
the Registrar, by letter of the 21st of May, informed 
Mr. MincMn, that the Judges had directed him to say, 
that there were allegations then before them, which 
related to his conduct as Master and Taxing-officer, 
and that as these allegations, if unanswered, formed, 
in their opinion, good grounds for removing him from 
his office, they could not consent to accept his resig- 
nation. 

On the 23rd of May,. Mr. Garruthers, the clerk of 
Mr. Justice Burton, made an affidavit, setting forth 
the eorrespondenee with the solicitors of the 20th and 
21st ; and on the 23rd, the same day, it was ordered, 
that Mr. MiBeMn should attend on the 30th of 

May, to show cause, if any he had, why he should 
not be removed from his office of Master of the Court, 
for miseonduct, in the order mentioned. ^ ^ ^ ^ ^ ^ 

The misconduct thus generally described, was par- 
ticularized in no less than twenty-six distinct allega- 
tions* set forth in the order, b T’wenty-two of the dis- 
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tiiict allegations I'elated to affidavits of service of var- 
iants to attend the Master, in cases vhere the parties 
did not really attend ; the misconduct alleged vas, 
that fees had been allowed for affidavits of service* 
and for attendances to get them sworn, and for the 
attendance of the Master to receive the same, when 
such affidavits of service were wholly unnecessary. Two 
others, of the distinct allegations, related to the attend- 


ance upon warrants, stated to be not attendable war- 
rants. The misconduct alleged was, that fees were 
allowed to the solicitor and Master for attendance 
thereon. The remaining two, of the twenty-six dis- 
tinct allegations, related to copies of minutes, never 
made. The alleged misconduct was, that fees had 
been allowed to the solicitor for such copies, and for 

bespeaking the same, and to the Master, for making 
the same. 


The time for showing cause against the order being 
enlarged, Mr. Mmclivn put in an answer, upon oath, on 
the uth of June. As to the charges relating to the 
affidavits of service, he understood that the same, 
and the attendance thereon, had always been allowed 
without objection j and that if any objection had been 
made to the practice, he would have brought the same 
to the notice of the Court. As to the attendance on 
the warrants on leaving, which were alleged to be not 
attendable, he stated such warrants had been considered 
to be attendable, and had been attended, as any other 
wai rants , and it had been the practice for a solicitor 
attending upon such a warrant, to receive on such 
attendance his copy of the paper left. And as to the 
attendance upon warrants to bring in papers, and 
which were alleged to be not attendable, he contended? 
that they were strictly attendable warrants y and with 
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1 S 47 . respect to copies of minutes, tlie subject of the two 

'w— -y-— ^ ^ ^ 

£N RE last distinct allegations, be denied be bad received tbe 

MiNCHIN. ,, , -t* ±1.1 r* 1 j n 1 • 

sums ot money cbargeci in respect tbereoi ; but nnding 
sucb cbarges bad been made by bis predecessors in bis 
office, and allowed without any objection, be bad pre- 
sumed that they were right and proper, and continued 
tbe same, and tbe same were inserted in tbe bill of 
costs presented to Mr. Justice Burton, for bis final 
allowance in tbe cause of Mootee Ram v. Gamphell ; 
and be further stated that tbe copies bad, in fact, been 
furnished to tbe solicitors up to tbe end of tbe year 
1843 ; but in consequence of tbe severe illness of bis 
chief clerk, tbe business of bis office bad in some 
degree fallen into arrear, and a portion of tbe sub- 
sequent minutes bad not been actually furnished, and 
as that circumstance was not brought to bis knowledge 
at tbe time of taxation, be was ignorant thereof, or be 
would not have allowed tbe same to be charged. 

On tbe lltb of June, the Court made an order, 
reciting that, upon reading tbe order nisi, and tbe evi- 
dence upon which it was founded, and upon bearing 
the Counsel against tbe order, and upon reading tbe 
answer, sworn on tbe 5tb of June, it appeared to tbe 
Court, that upon tbe several instances therein stated, 
Islv . Minchim bad unlawfully acted, as therein mentioned. 
It was, therefore, ordered that Mr. MincJiin he removed 
from bis office of Master of tbe Court, for bis mis- 
conduct as aforesaid, and the Court removed him from 
bis office accordingly. 

This was tbe order from which Mr. Minchin has 
appealed, and we are of opinion, and will so report to 
Her Majesty, that it ought to be reversed. 

We undoubtedly consider it to be tbe duty of those 

who preside over the Courts and offices of justice, to 
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1186 tiiGir ntniost vi^il 3 . 2 ic 8 s,ii(l Gii<lG3.voiirSj to provGnt 
diiy extortion upoii suitors, aud to take care tliat every 
fee or sum of money, wMcii is sought to be received by 
the officers and solicitors, has a legal sanction for its 
leceipt, and that no more than the sum legally sane- 
tioned should be received ; but in almost every Court 
it has happened that, in the progress of time, and un- 
noticed by the Court, the practice of receiving sums 
not legall}' sanctioned, but which in themselves are 
reasonable, and would have been sanctioned if duly 
noticed, has gro\vn up, together with the practice of 
receiving sums which are both illegal and unreasonable, 
and which would have been forbidden if duly noticed. 
Such practice having been followed by one ofacer after 
another, who succeeded his immediate predecessor, 
becomes at length, in the absence of any reference to a 
duly established title, a sort of evidence of right, or 
supposed right, and the office is innocently accepted 
upon the notion, and on the reliance, that the right 
was established, by the usage which has been acquiesced 
in, and prevailed under the allocatur of the Judges. 

Where a practice of this sort comes under observa- 
tion, it is the duty of the Court to exercise, or procure 
the exercise of a legal authority to retrench fees, if not 
legal and reasonable, and to establish fees which may 
be reasonable and just, though not legal, until duly 
sanctioned. But in consideration of such circum- 
stances, it ought to be carefully observed, that an 
officer, following the steps of his predecessor, may 
have received fees, which ought not to have been al- 
low-ed, or continued, may, nevertheless, not be justly 
chargeable with any corruption or moral guilt. 

In the present case, Mr. appears to have 

followed the example of those who went before him 
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and under circumstances which might reasonably lead 
him to think that the past allowance of such fees 
amounted to an authority to him, to allow, charge, and 
receive them. If they were improper, it was the duty 
of the Judges to prohibit the allowance of them for the 
future, but in the absence of misconduct by corruption, 
or disobedience proved, it does not appear to us to 
have been their duty to have dismissed Mr. Minchm 
from his office. The Judges, in the reasons which they 
assign for the order of the 11th of June, state, that the 
taking of the fees complained of, had been of long 
practice in the Master’s office, and was traced up 
through numerous bills in Mr. Minchin’s time, and 
to a period before he held the office. 

The like observations might have been fairly made, 
upon the other matters complained of, and it appears 
to us, that there is no evidence before the Court, fi’om 
■\^hich it could justly be infei'red that Mr. Minchin ■was 
guiltj of 'wilful corruption or fraud, or grave mis- 
eondiiet. 


If there had been evidence to warrant such a con- 
clusion, it would have been right to dismiss him from 
his office ; but in the absence of such evidence, such 
fees as were improper, might have been prohibited or 
disallowed for the future, by proper authority; but we 
think no officer, who was allow'ed to take them in the 
circumstances in which Mr. MincMn was placed, ought 
;to been dismissed. ■ 


The Judges, in giving their reasons for the orders 
thev made, have made use of expressions affecting the 
moral and personal character of Mr. Mhic/i m, wffiich 
we deeply regret, as we do not think they were war- 
ranted by the facts of the case. 

Lord Brougham: It is to be distinctly understood, 
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tiiat Mr. Mmchin leaves tlie Court with his 
character perfectly untouched. 


T \ 
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Appellant, 


AND 


PUEEOOK-OON-NISSA BeGUM aild 'I 
Eookya Begum -1 - - _ 


■ Respondents^ 


On Appeal from the 8 ndder Dewanny Adaivlut, at 

« * 

Bengal. 

'^0 eject defendant in posAession--d:dalm based on 
titler-Burden of proving title. 

A., being in possession of lands, as purchaser, under deeds of sale from 

Mdio sefur a tftle To'thrf possession b j C, and D., 

Miio set up a title to the lands, under an alleged deed of gift from B 

beiim again put into possession; C . and D. 

theii^claim whieh r ^ i 1 the Gml Court, to establish 

■peacyus ae W accordingly did, relying npoii their title, and im- 

^ deeds of sale. In sucdi circumstances, held by the Judicial 

«ir?i^dtlmnri-f^®“f- Sudder Deiommij Adawlut of Ben- 

g ( out inejudice, however, to any question which might arise be- 

oiiTand D under B.), that it wis inenmbent 

A. to Of Ms title ® 

fnE Eespondeuts in this appeal were the Plaintiffs, 17th & 19th 
iu a suit instituted in the CaicMite Provincial Court, 
cigaiiist tliG Appollaiity for tlie purpose of recovering 
the possession of certain lands, consisting ol heegas 
and It) and the buildings thereon, situate in the 

I^omas Beerpara and m PuncJmwangaon, 

in Bengal, then in the possession of the Appellant. 

Pr^ent: Members of the Judicial Lord Brougbam, 

ord La^dale, tbe Eight Hon. Dr. Lushmgton, and the Eight 
Hon. T. Pemberton Leigh. 


T. Gouneiilors,— Mssm^fs^Sir A. Johnston, 

H.’Eyan, Hnt, 
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The Respondents claimed the property in question, 
by the following title:— They alleged that 12 heegas 
and 8 bisivas were formerly the property of one ilfeer 
Sydoo, a Mahomedan, of the 8heea sect, deceased. 
That he had two wives, Noor Julian and Zeena Begum., 
Bj' the first of these wives he had no children, but by 
the second he had two sons, named Imdad Ali and 
Lootf All, Ihat upon his death, it descended on his 
two sons and heirs, Imdad Ali and Lootf Ali. That, 
upon the death of Lmdad Ali, the Respondent, Fur- 
rook-oon-nissa, his widow, and Lootf Ali, his sur- 
viving brother, became his heirs ; and that, upon 
the death of Lootf Ali, the right of propei’ty devolved 
on the Respondents. With respect to the residue of 
the property, namely, 14 beegas and 7 biswas, the Re- 
spondents admitted that it foi'merly belonged to Noor 
Julian, but they alleged that she had by deed of gift, 
executed by her, given these 14 beegas and 7 biswas to 
Imdad Ali and Lootf Ali, then minors, and that from 
Imdad Ali and Lootf Ali, that portion of the property 
devolved, together with the 12 beegas and 8 biswas first 
mentioned, upon the Respondents. The Respondent 
Furrook-oon-nissa claimed under Imdad Ali, and the 
Respondent Rookya claimed under Lootf Ali. The 
Appellant claimed the whole property under certain 
deeds of sale, executed in his favour hj Noor Juhan. 
He impeached the deed of gift relied on by the Respon- 
dents, as a forged and fabricated instrument, and as 
one which, if executed at all, was an imperfect dona- 
tion, and had no legal foi'ce or validity, inasmuch as it 
was not accompanied by any transfer of the possession, 
and because it w'as indefinite in its terms. 



paiticulais of the lands were as follow:^ 16 

situate in Mousa Kashipoor, consisting of garden, 



ON APPiiAL FilOM THE EAST INDIES. 

liouse, and tank : 16 hi<iii-n<! .ii-., 

; j -to tn,s«a* alao situate ni 




\ 


.KA3r 




M . 


^ ^ O-L t M 

Kashipoor, inhabited bv rmts • S hf^Pnn.. 

ak» situate in U„,„„ Nj, v ’ " ° 

.Joii.o Kaih,i„o,- aloresaid, iueiuded iu 

tilt UQ^aili / 1 bc^Qd and 11 eitnot- * ir 

T> sitiiatt ill Jl/oiz-t/- t- 

heerpara, occupied by ryots. ' 

Of this property, it appeared that 19 bterias i 
hm formerly belonged to a Mr. Thmnas mo 
c eceased, of which 14 beegas and 7 himms was Mm 
land (land assessed to the Government revenue) s 
5 beegas and 3 bisicas, the residue thereof, was 
kurap land (free from Government revenue). Moor 
Juhmi was the mistress of Moth, and in or prior to the 
jear 1805, he gave her 16 beegas, or thereabouts nart 
Ot tlte W uua 10 0.„.uu, uud 1. ,«ve .rtH; 

Ihei-eot uithei- to her, or to her mother, from whom it 

aiterwards came to lier. 

^oor Juhan obtained a Government poUah iu her 

own name, for the 14 beegas and 7 bisivas, the Miiraji 
portion of the lands. 

The 1 beega and 11 bisivas, situate in Mouza Beer- 

pat a, was iKirchased in the name of one Meer Ghasi 

a nephew of Noor Juhan, from one Gholam Hydur, and 

^^^s conveyed to him by a bill of sale, dated the 13th 
of June 1806. 

After the connection between Noor Julian and Mr. 
Moth had ceased, and subsequently to the date of the 
last-mentioned bill of sale, Noor Juhan married Meer 
Sydoo; and they continued to cohabit together 
the time of his death, in the year 1825. During 
peiiod, Meet’ Sydoo assumed the management, 
in some respects, the ostensible ownership, of the 
perty belonging to Moor Julian. 

In the j ear lbl8, A oor ■■/M/iun and Meer Sydoo quar- 
relled, and she turned him out of her house; but, after 
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being separated for about a year, they were reconciled, 
and again lived together. At that time, Meer Sydoo 
had living with him two sons, Imdad Ali and Lootf Ali, 
by his deceased wife, Zeena Begum, of the respective 
ages of seven and five years. Upon the occasion of 
their reconcilement, and on the 17th day of October 
1819, it was alleged, that Meer Sydoo executed 
an Ikrar-nama, in reference to the lands and pre- 
nuses the property of Noor Juhan, in the foil owi n g 
terms 


■‘I, Meer Sydoo, inhabitant of Kashipoor, execute 
this Ikrar-nama to you, Noor Juhan. As the lady of 
Mv. Moth, you received from that gentleman, cash and 
jewellery, and a garden, (khiraji,) situated in Kashi- 


poor, along the public road, consisting of 16 beegas of 
khiraji and 3 beegas of la-khiraji land; a. pottah of the 
khiraji land, the gentleman in question has caused to 
be drawn out in your name from the Collectorate ; and 


you have bought 1 heega and 11 biswas of land in 
Mousa Beerpara; and shortly after your marriage with 


me you have purchased from your own money 5 beegas 
Id biswas of land in Kashipoor, in my name, altogether 
26 beegas and 15 biswas ot land; and you have at 
your own expense built pukka houses uudi bazar there- 


on, and have settled ryots thereupon; and in conse- 
quence of your being a lady living in concealmelit, 
(that is to say, a virtuous, respectable woman,) I 
manage the business of the lands in question for you; 
and now, as I have children from my other wife, you 
have grounds for suspicion: I therefore hereby declare, 
and give this vuriting in acknowledgment, that I or my 
sons from the other wife have no claims whatever on 
the 5 beegas and 14 biswas of land which you have 
bought in my name, and that I am the mere manager 
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of your pioperty, iii cons6C|iieuce of your Doing a 
mokhuddura, (lady respectable, living- in concealment,) 
otber^\dse I have no right or interest in it whatever: 
the Avhole is your right and true title. 




Noor Julian continued in the possession or receipt 
of the rents and profits after the death of Meer Bydoo, 
till the month of January 1830, when she sold the 
property to the Appellant. At the death of Meer 
Sydoo, and previously to this sale, claims were set up 
to the property in dispute, on behalf of Imdad Mi and 

Lootf All, and the Respondent, Fjnn-oo*-oow-jiis,s-a, as 

the widow of Imdad AM; and in the assertion of these 
claims, attempts were made to dispossess Noor Julian. 
The giound taken in support of such claim was, that 
Lootf Ali and Imdad Ali 'were entitled, by right of iii- 
heiitauce derived from Meer Bydoo^ and, Avith a view 
to enforce them, various proceedings were instituted 

by these parties in the Foujdarry Court, but Avithout 
success. 
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Noor hj B. bill of sale, bearing* date the 5tli 

of January 1830, conveyed to the Appellant the 
gaiden, house, and tank, in Mouza consist- 

ing of 16 beegas, and the 3 heegas and 10 bistvas of 
land on which the bazar was first established, and 
the 1 beega and 11 bisivas of land, situate in Momsu 
Beerpara, which was purchased in the name of Jfeer 
Ghazi, making altogether 21 beegas and 1 Uswa of 
land. And by another bill of sale, dated the 9th of 
January Noor Julian conveyed to the Appellant 
the 5 beegas and L4: biswas of the land purchased by her 
in the name otMeer Bydoo, aforesaid, being 4 and 

18 bisivas of the ^heegas anrA S biswas of land, foi-ming 
the site of the hasor, and 16 feiswoss of the Nundt land. 

Shortly after tbe execution of these bills of sale, and 
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1847. on the 6th of i^erwary 1830, iVoor Juhan died. At 
her death, the Appellant applied to the Collector of 
Calcutta, for a Grovemment pottah, in xespect of the 
said khiraii portion of the property. The application 

i* U KROOrv' 

ooN-NissA opposed by the Respondent, Furr 00 k- oon-nissa, 
who then advanced a new ground of claim, alleging, 
for the first time, that Noor Julian had never been in 
the possession or enjoyment of the property in dispute, 
since the death of Me.er Sydoo, but had, in her life- 
time, by a Mhha-nama, or deed of gift, bearing date 
the 13th of December 1817, given the property in ques- 
tion to Lootf Ali and Imdad Ali. The material part 
of this alleged deed purported to be as follows: “As 
you ai’e the sons of my husband’s wife, and I have no 
children, and you have lost your mother, and besides 
yourselves, neither I, nor my husband, Meer Sydoo, 
have any heirs, I, therefore, make a gift to you of all 
my property, real and personal, in my own name and 
in fictitious name:’’ and the deed then proceeded, 
“While I am living, my expenses mil be defrayed 
from the profits of the gifted property.” 

Various inquiries were made and proceedings had in 
reference to the Appellant’s application for a pottah, 
and on the 5th of March 1831, Mr. C. Trower, the 
Collector, ordered that a pottah should be granted to 
Appellant, leaving the objecting parties to seek redress 
bv a civil action. 

Upon the execution of the bills of sale by Noor 
Juhan, the Appellant had entered into the possession 
and receipt of the rents and profits of the property in 
• dispute ; but the Respondent, Furrook-oon-nissa, sJieTi 
the grant of the caused the Appellant to be cited 

in the Foujdarry (Criminal) Court, insisting upon their 
right, by virtue of the alleged deed of gift, of the 13th 
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of Decemher 1817, in favoiir of Lnotf AU and 

blit the magistrate of the Foujdarry Court, on 
the 19ta^ of May 1831, decided that the land in dis- 
pute, being the lands and premises purchased by the 
Appellant, of Noor Julian, should remain in the posses- 
sion of the Appellant, and that the Plaintiff, in that 
proceeding, should be left to establish her claim by a 
suit in the Civil Court. From this decision an appeal 
■fcas preferred to the circuit commissioner, who, on the 
21st of July 1831, upon the hearing- of the matter of 
the appeal, ordered that the decision of the magistrate 
of the Foujdafvy Court should be alRrmed. 

On the _ 30th of August 1832, the Eespondent, 
Furrooh-oon-nissa, the widow of Ali, deceased 

and Rookya Begum, the daughter of a deceased sister 
of Meer Sydoo, filed their petition of plaint, against the 
Appellant, in the Calcutta Provincial Court. By their 
plaint, the Respondents claimed to recover the property 
in question from the Appellant, and they therein re- 
fen ed, among other things, to the Jiibba-nania, or 
deed of gift, which, they alleged, had been executed by 
Noor Julian, in favour of Lootf AM and Imdad Ali; and 
they alleged that, by the deed of gift, and also h\ 


Furrais, or Mahomedan Law of Inheritance, the whole 
estate of Noor Julian, and that bt Meer Sydoo, devolved 
on Imdad Ali and Lootf Ali, and after their demise 
devolved on the Respondents, Furrooh-oon-nissa and 
Rooky a Begum, ; and they further alleged that the Ap- 
pellant had, through the bills of sale from Noor Julian, 
which they alleged were forged, under the orders of the 


magistrate, possessed himself of the property, and ap- 
propriated to himself the profits thereof, and prayed to 
be put into possession, and to recover the mesne profits 
from the Appellant, 
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To this plaint, the Appellant appeared and put iii his 
answer, stating his title, and denying the alleged 
title of the Eespondent ; and the Appellant also insisted 
that the Eespondent, Rookya Begum, had shown no 
title whatever, and had no right to join as complainant 
in the suit. 


Upon the abolition of the Calcutta Court, by Regu- 
lation V. of 1831, the suit was transferred to, and the 
proceedings afterwards carried on in, the Civil Court 
of the Twenty-four Pergunnas. 


On the 28th of September 1836, the Judge of the 
Court, Mr. E. R. Banvell, pronounced the Court’s 
decree, dismissing the suit with costs. 


The Respondents appealed from this decree to the 
Siidder Deivanny Adawlut. 

In the proceedings before the Sndder Detvanmj 
Adaiclut, it was alleged by a party who intervened in 
the suit, that the Respondents and their ancestors 
were of the hnaynia faith, according to the tenets of 
which, an undefined gift was valid. With reference 
to this point, the Judge thought it neeessaiy, before 
a decree could be made, to ascertain two points : 
1st, whether the Respondents and their ancestors 
were of the STieea or Imomio faith; and, 2ndly, 
through whom, and by what right, Woor J'K/iun collected 
the rents from the lands in dispute, up to the date of 
the bills of sale of the Appellant, and whether she 
held possession up to the date in question. Upon 
these points evidence was taken in the Sudder 
Court, and various documents adduced, and on the 
iilst of September 1840, Mr. Warner, the Judge, pro- 
noixneed his opinion to be, that Noor Julian was en- 
titled only to what she had received by wav of gift 
from Mr. Mom, vh., U heegas and 7 biswos of land, 
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mentioned in the pottah of the Collector ; that the rest '^47- 
of the property belonged to Meer Stjdoo ; and that the 
deed of gift was ineffectual, because it was unaccom- Rae 
panied with possession ; and after observing, that it furrook- 
did not appear from the proceedings how the Ee- 
spondent, Roohya Begum, became heir to Meer Sydoo, 
or his sons, the Judge oi’dered, subject to the submis- 
sion of the matters of the appeal to a second voice, 
that the claim and appeal of the Respondent, Purrook- 
oon-nissa, in the estate of Meer Sydoo, deceased, 
should be decreed to her by right of inheritance, and 
that the rest of her claim should be dismissed. On the 


appeal being brought before Mr. T. B. Biscoe, another 
Judge of the Court, he was of opinion, that the whole 
of the claim of the Respondents should be decreed to 


them, and that the decision of the Civil Court of the 


Twenty-four Pergunnas, should be reversed. This dif- 
ference of opinion between the Judges of the Bidder 
Court, made it necessary to refer the matter to the con- 


sideration of a third Judge, which was accordingly done; 
and the third Judge, Mr. D. Smyth, on the 11th of 
December 1840, expressed his concurrence in the opi- 


nion of Mr. Biscoe, and it was finally ordered, that the 
appeal of the whole claim set forth by the Respondents 
should be decreed to them, and the decision of the 
Court of the Twenty-four Pergunnas cancelled. 


From this decision the present appeal was brought. 

Mr. Kindersley, Q.C., Mr. Lloyd, and Mr. Foohs, 
for the Appellant. 

The Respondents, on whom lie the, obligation and 
burthen of proof, (the Appellant being in possession 
under an order of the Foujdarry Goiirt), have not 
established their title by sufficient evidence. The deed 
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■^47-^ of gift, on which they rely, as tlic origin of their title, 
kam to part of the property in dispute, is at all events an 

RUTTON ^ ‘ . ' ^ 

RAE inetiectual instrument, inasmuch as the gitt thereby 
FuRRooK- expressed to be made, was not accompanied liy pos- 
session, and was indefinite in its terms. The Respon- 
dents have not established anything, beyond v'hat they 
could claim by right of inheritance from Mecr 


Mr. Turner, {i. C., Mr. Wigram, Q. 0., and Mr. 

Busli, for the Respondents. 

The possession of the Appellant liaving been ob- 
tained by fraud, it was not competent io him to ])nt 
the Respondents to proof of their title, and they were 
entitled to restitution of the lands, without jiroof of 
title. The title of the Respondenis, liowever, to 
recover the land, was clearly proved, whether the 
property is treated as having lielonged wholly to Noor 
Juhan, or as having belonged partly to Noor Julian, 
and partly to Meer Sgdoo. 

They cited and referred to Allen v. Rwington (a). 
J)oe dem. Stephens v. Lord (h). Macnagltfen’s Prin. of 
Mahomedan Law, pp. 206, 213, 230, 305. 

In the course of the reply, Lord Brougham ob- 
served — 

It appears that the proceedings which have taken 
place on the part of the Respondents, in turning the 
Appellant out of possession of the U heef/ns, 7 hiswas, 
under the alleged deed of gift of 1817, by Noor 
Juhan, to the sons of Meer Sydoo, her Imsliand, bv a 
former wife,— that this forcible ouster, displacing and 
removing the Appellant, led to a proceeding in the 

(A 2 Siuuilerfi, 111. (6) 7 Ah Ell. 610. 
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Foujdarry Court, in the nature of a police proceeding, 1847^ 

for restoring the possession to the Appellant, leaving’ Ram 

^ I^UTTON 

the Eespondents to proceed, as we should say in rae 

our Courts, “putting them to their ejectment,” but in furrook- 
their own language, putting them to their plaint, in 
order to i-eeover, as in an ejectment here, upon the 
strength of their own title. The Foujdarry Court 
only gave possession. The question, therefore, arises 
now upon the Respondents’ title, which is put in issue 
V)y these proceedings. Tlieir Lordsliips are of opinion, 
that the Respondents have failed in proving that title: 
it is needless to go into the proofs, as we are all 

satisfied thai, the deed of gift of 1817 was a fabricated 
instrument. 


Now this decision against the Respondents refers to 
their title, as regards the 14 heegas, 7 hinvas ; it does 
not refer to the 2 heegas. These 2 heegas are clear of 
that consideraiion altogether, which may be brought 
within the same title, ihat is to say, the title of Noor 
Julian, because the deed of gift is a general conveyance 
by Boor Julian, of all her property. Whatever title 
the Respondents claim under that deed of gift of 1817, 
is, therefore, disposed of by a decision, quoad that ; and 
the Appellant will be restored to that ; leaving all 
(inestions open with regard to Boor Julian’!^ suc- 
cession. 


Kinderdvy having replied, the following jndg- 
was delivered bv 

Lord Bbougham: 


Tlieir Lordships having thus disposed of the main 


of Meer Sydoo, deceased, or those representing them, 
their widows by the Mahomedan law being purchasers, 

s 
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1847. 

w— . 

kam 

RUTTON 

Rae 

2 '. 

FURROOK- 

QON-NISSA 

begum. 


under the deed of 1817, the alleged deed of gift of 
Noor Julian ; and being of opinion, that, looldng 
to the evidence, there is, nevertheless, a right in the 
parties to come in and claim by inheritance, under 
'0/ , it c^nl^ remains to dispose of that part 
of the case which refers to the 12 heegas, 8 biswas, in 
the name of Meer Sycloo. 


Now, it appears to their Lordships, upon the best 
consideration they have been able to give it, that they 


cannot consider the instrument of the 3rd of July 
1824, (in which Me.er Sydoo, in applying for a pottah in 
Noor Julian’s name, acknowledged that 5 heegas and 8 


hiswas, purchased in his name, was her property,) 
referred to in the order of Mr. Trower, the Collector 
of the district, on the same date, is a fabrication: 
we consider it is a genuine instrument. Mr. Trower’s, 
an English officer’s, name being forged, and no notice 
taken by the Court of such forgery, appears to be in 
the highest degree improbable, and is negatived, in 
the first place, by its great internal improbability, 
upon the absence of all notice or remark upon it, or 
proceeding taken in the Court below ; and the instru- 
ment is supported by evidence of a disinterested and 
indifferent party, the very individual who drew and 


prepared the instrument. 

Taking these things together, their Lordships enter- 
tain no doubt that they must give credit to it as an 
authentic instrument, and that puts an end to the 
case, with regard to the 5 heegas and 8 hisivas. 

Declare, therefore, that the Appellant having been 
put by the Court, in India, in possession of the pro- 
peitj in dispute, and the Respondents having been 
directed to bring a civil suit to assert their claim to 
such property, and having brought this suit accord- 
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ingiy, it was incumbent on the Respondents to prove 
some title to such land, before the Appellant was 
called u]3on to make out his title. 

Declare, that it appears that the deed of gift set up 
by the Respondents, in favour of the sons of Meer 
Sydoo, is a fabiicated deed, and that the Respondents 
have no title under that deed, to such property as 
belonged to Noor Julian. 


1S47. 

Ram 
R UTTON 
Rae 

Furrook* 

OON NISSA 
Begum. 


Declare, that as to the land in the name of x¥eer 
OJiasi, the Respondents have shovm no title to such 
land. 


Declare, that as to the 5 heegas, 8 biswas, in the 
name of Meer Sydoo, they appear to have been pur- 
chased on account of Boor Julian. 

Reverse, therefore, the decree complained of ; restoi'e 
the possession to the Appellant, but declare, that this 
order is entirely without prejudice to any question as 
to the validity of the deeds under which the Appellant 
claims, as between him and any person claiming under 
Boor Juhan. 
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Mussumat Golab Koonwur, Sheo 1 

TTUK Ging, Sheo Ummub Sing, i Appellants, 


and ILimpta Peesad Sing - 

AND 


J 


The Collectok of Benares, aiid^ 
Eaja OoDiT Nae^vin Sing - - - 


Rcspondeiits. 


'’f? 


On Appeal from the Siidder Dewmmy Court of Bengal. 

Bengal Uegulation XI of 1796 — Confiscation — Proceedings — Formalities to 
be observei^Eindii Law — Widow — Maintenance — MgM to if affected 
bg confiscation of ancestral estate — Minor how far affected by confisca- 
tion. 


- o 

brothers became implicated ... .. one xhc- juiiruu 

brother, ^ theii^ a minor, _ was not conceniec^ in the rebellion. 2 Vt the 
suppression of the rebellion, Government issued proclamations for the par- 
ties severally to appear and answer the charges against them ; but they 
absconded : the Government thereupon, acting under the provisions of 
Bengal Eeg. XI. of 1796, confiscated the whole of their property, including 
the ancestral estates, formerly held by A. 

Held on^ appeal, tliat such confiscation was regular, ancl within the 
meaning of the Eegulation, but that the act of Government which divested 
the three of their right and interest in the estates, did not affect the 

yy wlio was entitled to Ins share in all the ancestral 
estates of A., taken by the Government, under the forfeiture ; and 

thS*S,e^w« the rights of A.’s widow, and 

was ancertral maintenance, out of the whole of the estate that 

This was an appeal from a final decision of tlie 
i'-47- Sudder Deivanng Court of Bengal, made in a suit in- 
stituted by the Appellant, Muss iimat Golab Koouwtir, 
against the Collector of Bewares, and Baja Oodit 
Narain Sing, for the restitution of certain malgumry 
and nm/i/ property hi Per gunuas Kole-Usla, Narainpore, 
and 2 wGtnt ee, consisting' of various lands named Fut- 

- Present : Members of tte .Judicial Committee, —Lord Langdale, 

T Eiji, Hon. 

PrhT ^nneillors,--nssmors,— Sir Aa Johnston, Knt., and Sir 
E. Eyan, Knt. / 
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S' ® ^ 


tdipure, &c., formerly the property of her decei 
husbtiiicl, Ij jQ.ib Sing, Riid. subsect iieiitly of his sou, Mcssumai 
She.o Pursan Sing, Avhich had been seized and eon- 
fiscated by the Goveriunent, under the provisions 


„• and otlifcri 


Bengal Regulation XI. of 1796 ; Sheo Furmn Sina 

11.-, ^m:ollecto,r 

aiici Ills urotlierSj oheo Rutfiin Sing and Shea Ummur"^^ bekares 


Sing, having been engaged in the rebellion in Rejiares, kvja oodit 
under Vizier Mi, in the year 1799. 

The material facts oi the ease, and the questions 
raised by the appeal, are fully stated in the judgment 
of their Lordships. 

The ease was argued by 


•. B idler, (^.0., Mr. Jacksun, and Mr. Forsyth 
for the Appellants ; and 


Mr. Wigram, Q.C., Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, for the Collector of Benares, 
and Raja Oodit Naraln Sing. 

The following authorities were cited and referred 
to. 

As to the Appellant's, Miissumat Golab Eoonwur’s 
right, by the Hindoo Law, to maintenance out of her 
deceased husband's estates. 3Iussuinaut Bheeloo v. 
PhoolChund (a). Rungama v. Afchama (b). 1 Strange’s 
Hindoo Law, (2nd Edit.) 121. 

Upon the qxvestion of the brothers being an undi- 
vided Hindoo family. 1 Strange's Hindoo Law, (2nd 
Edit.) p. 17, 18, 199. 

The Right Hon. T. Pembeetos Leigh : 



(«) 3 Ben. Sud. Dew. Hep., 223. 

{b) 4 Moorc'S lad. App.'"C.aseSj.vl'<5c; 112'. 
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Muss UMAX 

GOLAB 

Koonwur 

and others, 

V. 

The 

Collector 
OF Benares 
and 

RaJa Oodit 
Narain 
Sing, 


of large estates in the province of Benares, which had 
been seized by the East India Oompany, on the ground 
of a forfeiture, alleged to have been committed by the 
oviTiers. 

The Appellants, who claim the estates, are the 
widow and three surviving sons of Ujaib Sing. The 
Respondents are the Collector of Benares, defending 
the suit on behalf of the Company, and Raja Oodit 
Narain Sing, to whom a part of the confiscated pro- 
perty has been granted. 

L jaib Sing appears to have held under different 
grants, from the Raja of Benares, very extensive estates. 
These estates, or a great part of them, were, in his 
lifetime, re-granted to his eldest son, SJieo Pursan 


In 17S6, Ljaib Sing died, leaving the Appellant, 
Mussumat Ciolab Sing, his widow, and Sheo Pursan 
Sing, and the Appellants Shea Ruttun Sing, Sheo 

Uniynut Sing, and Ranipta Persad Sing, his four sons, 
surviving him. 

In 1799, an insurrection broke out in Benares, in 
which the three eldest sons of Ujaib' Sing were ac- 
cused of being implicated ; the fourth, Kampta Per- 
sad, being then a minor. The supposed delinquents 
weie s umm oned to appear and answer the charge 
against them, but they absconded, and could not be 
found. After certain proceedings had taken place, the 
regularity of wdiich is disputed by the Appellants, an 
order w'as pronounced by the Governor-General in 
Council, on the 30th Jamiary ISOd, declaring the 
estates of Sheo Pursan Sing, Sheo Ruttun Sing, and 
Sheo L niniut Sing, to be forfeited, and directing the 
Collector of Benares to hold them, subject to the 
disposal of the Government. ■ 
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Under this order, all the estates held in the name of 
8heo Persad Sing were confiscated. A portion, con- 
sisting of the pBTgunno, of KoIb-Zj slct^ was granted to 
Rang Golah Koomvur', for her life, subject to a heavy 
mortgag’e made by Sheo Pufsan Sing ; and on the 
death of the Rang, in 1805, this part of the pro- 
perty was granted, on the same terms, to her son, the 
Eespondent, Raja Oodit Narain Sing. 

In 180b, the Appellant, Mussutnat Golab Eioonwur, 
presented a petition to the Governor-General, for a 
restoration to her, of the confiscated estates, which she 
alleged to be her hereditary property. She was referred 
by the Governor-General to the Courts of Law, foi* the 
establishment of any claim which she might have. 

I^ ISIO, with the sanction of the East India Gom- 
pany, she filed, in the Provincial Court of Rsnares, the 
plaint, which is the foundation of the present proceed- 
ings. This plaint stated the whole of the confiscated 
property to have been the ancestral property of her 
late husband, TJjaih Sing, though transferred into the 
name of Sheo Pursan Sing, his eldest son, and to have 
been enjoyed, after the death of Ujaib Sing, by the 
Plaintiff and her sons, and prayed that it might be 
restored to the Plaintiff. 

It does not appear that the other Appellants ever 
became formal parties to this suit, though they seem, 
from time to time, to have concurred with the Plaintiff, 
in presenting petitions to the Court, in incidental 
mattei's. 

The Defendants rehed upon their title, under the 
order of confiscation ; and after a variety of proceedings, 
not necessary to be stated, the case came, on the 
15th of 1816, to be heard before Mx. Courtney 
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Mr. Courtney Smith appears to have considered 


mussl’mat that the confiscation was founded on acts of rebelLLon, 

GOLAB , ’ 

koonwur supposed to have been committed by the sons of Ujaib 
“ s,. Sing, and as no proof of any such acts was to be found, 
COLLECTOR opinion that the confiscation was entirely 

^an(f illegal. He held that the whole property was to be 
Raja oodit considered as belonging to the widow and sons of 
SING. Ujaib Sing, and he decreed that it should be restored 
to them accordingly. 

It is obvious that, at this time, the real nature of the 
case was not understood. The confiscation was not 
founded on any supposed act of rebellion, but on the 
failure of parties summoned to appear, to come in 
under the summons, and which failure was alleged to 
empower the G-overnment, under the terms of the Ee- 
gulation, after stated, to declare a forfeiture. 


It may be observed, that even if the foundation of 

the decree had been sound, it was very singular in 

form ; for supposing the property to have belonged 

to the sons of Ujaib Sing, not one of them was a 

party to the suit : it did not appear whether Sheo 

Pursan Sing was alive or dead, and the decree was 

made at the instance of a party who had no title, 

in favour of persons who, if they had a title, were not 
parties. 

We advert to the form of the proceedings, not 
because our judgment will at aU turn upon it, but 
because it will be found material, with reference to one 
of the points urged before us, at the hearing. 

From this decree, there was an appeal to the /Slider 
Court, both by the Collector and the Raja. 

The Collector, in his petition of appeal^ did not 
object to the decree, so far as it restored to Kampta 
Persad any property belonging to him, but it required 
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that what did properly belong to him should be as- ^547 
certained. ' — ^ 


iUthough the three sons of Vjaih Sing were not 
parties to the original suit, they became parties to 
both appeals, and put in joint answers -^ith their 
mother, Mussiimat Oolab Koomvur. In both these 
documents, all the property in dispute is claimed as Raja^oodit 
ancestral property, which had come from Ujaih Sing, 

In the course of the proceedings in the appeal, the 
points on which the confiscation had proceeded were 
further investigated. Additional evidence was pro- 
duced, and the nature of the title, under which the 
vaiious portions of the disputed property had been 
held, at the time of the confiscation, was esamined, and, 
on the 9th of Noveynber 1819, the decree of the Siidder 
Court, now appealed from, was pronounced. By this 
decree, the Court reversed the judgment of the infe- 
rior Court, and, holding the confiscation to be valid, 
decided that it took effect as to all the estate and 


interest which Sheo Pursan Sing, Sheo Ruttim Sing, 
and Sheo Lmmur Sing, had in the property ; and it then 
proceeded to declare, in what parts of the property 
Kdvnpto, PexsOid Sing was to be held to have an interest, 
and directed such property to be restored to him, but it 
took no notice of the right of Mussumat Golah Koonwur 
to ^^intenance, a right which does not appear, from 

the proceedings, to have been adverted to. 

From this decree, the present appeal is brought. 

It has been contended before us by the Appellants,— 

First. That the Government had no authority to 
pronounce a sentence of forfeiture, in this case, even if 
all necessary forms had been observed. 

Second. That all necessary forms were nbt^ 
served. ' / 
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Third. That if the sentence were vaKd, the forfei- 
mus^sumat ture wonld ennre for the benefit, not of the Govern- 
koonwur ment, but ot Kampta Persad Sina. 

3,iid others iy * 

the • property in the name of Sheo 

COLLECTOR P'>^^san Sing might have been treated as ancestral nro 
OF Benares perty ^ 

^"nIra^n ^ four brothers constituted an 

SING, undivided family, and that all the acquisitions of Sheo 

Pursan Sing would be part of the joint stock. And 

Lastly. That, at all events, Mussumat Golab Koonwur 

was entitled to maintenance, out of the whole of the 
property of Ujaib Sing. 

The first question depends on the Regulation XI of 
1796. 

^ That Regulation provides for two cases,— First re- 
sistance to process of the Court ; Second, for cases of 
persoiis charged with offences of a criminal nature, 
who shall abscond or conceal themselves, so that upon 
process issued against them they cannot be found. 

The present ease comes within the second class. 

he provisions are in substance, that, in such cases 

proclamations shall be issnod ! ’ 

„ . . ,, issued by the magistrates, re- 

cW^' appear to answer the 

chaise, within a period not less than a month: in de- 

*>'> « proprietor, 

paying revenue umnediately to the aovernment, the 
magistrate is to order the attachment of any lands of 
the absentees, within his jurisdiction bv I'ac. • n- 
p ecept do the Collector of the district, directing him to 
attach the lands, and hold them till further notice. 

,^Then follows the sixth and last clause, which is in 
^ese words: “Should the absentee neglect to attend 

wderedT/ after the lands have been 

ordered under attachment, the magistrate is to report 
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the case to the Governor-General in Council, who will 
pass such order upon it, and upon the future disposal 
of the lands, as he may judge proper. ’ ’ 

No words can be more general and estensive than 
these ; but it was argued, that they could not be in- 
tended to include a forfeiture or confiscation of the 
lands, because in the other case provided for by the 
Regulation, viz., that of resistance to process, forfeiture 
of the lands is expressly enacted. 

The two cases are obviously very different ; but it 
will be found, on examination, that the terms of the 
enactment, applicable to the first case, confirm the 
construction which we put upon the clause now in 
question. 

In case of resistance to process, the magistrate is to 
declare the forfeiture, but that sentence is to be re- 
viewed by the Nisamut Adawlut, which may either 
confirm or modify it ; if confirmed, the proceedings 
are to be transmitted before the sentence is carried 
into execution, to the Governor-General in Council, 
who will finalty determine whether the sentence of 
forfeiture shall be put in force, or commuted to a fine, 
or otherwise, and who, whenever he may order the 
land or lease of the offender to be forfeited to Govern- 
ment, will, at the same time, cause the necessary in- 
structions, for the future disposal of the land, to be 
conveyed to the Collector through the Board of Ee- 
venue. 

These words are substantially the same as those of 
the sixth section. 

We have no doubt, therefore, of the right of the 
Governor-General in Council to pronounce an order 
of confiscation, in such cases as the presents i s 
II. It is said that' the proceedings were irregular. ; ? V 


1847. 
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MUSSUMAT 

Golab 
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and others, 

Vn 

The 

Collector 
OF Benares 
and 

Raja Oodit 
Narain 
Sing. 


Now, it is not disputed that process was issued 
against the parties ; that they absconded ; that their 
lands were attached by the Collector, under an order 
from the magistrate ; that six months elapsed wilhoiit 
their appearance ; that the ease was reported to the 
Q-overnor-General in Council ; that a sentence of for- 
feiture was pronounced. But it is contended, that the 
attachment ought only to have issued after certain 
proclamations had been made, in a particular form, 
and with certain ceremonies ; and that there is no 
evidence that those forms and ceremonies were strictly 
observed. "VVe are of opinion, that after the issuing 
of the attachment by the Court, and the subsequent 

f 

declaration of forfeiture, we must presume all things 
previous to the attachment to have been regularly and 
legally done, and that there is no sufficient evidence to 
rebut that presumption. It is unnecessary, therefore, 
to consider what might have been the effect of any 
such irregularity, if it had been proved to exist. 


HI. The next proposition of the Appellants was 
a very singular one, viz., that the forfeitare declared 
against three of the brothers should enure for the 
benefit of the fourth, in direct opposition, both to the 
letter and spirit of the Regulation, which declares that 
the forfeited lands shall be at the disposal of the Go- 
vernor-General in Council. Neither principle nor 
aiithority was advanced in support of such a proposi- 
tion, and it is obvious that it camnot be maintained. 

An opposite, view of the subject appears to have been 
suggested by the Commissioners of forfeited estates, in 
the course of these proceedings, viz., that when the 
Government had made grants to individuals^ as in this 
case to SJ160 PhtsoiVo Sing, the whole property granted 
to him by the Government ought to be held forfeited 
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by Ms delinquency, %vitbout regard to the rights of 1847. 
participation in the property which might belong to musscmat 


members of his family. 


Golab 

KOONWUR 


No such question, however, has been raised in the 

course of these proceedings : on the contrary, the collector 
decree affirming the rights of Kampta Persad, as far as Benares 
his share is concerned, is not objected to. The ques- kaja oodit 
tion, therefore, is not before us. 


The next point for consideration is, whether the 
decree has given to Kampta Persad all that he was en- 


titled to, assuming his interests to be unaffected by the 
forfeiture. 


The decree proceeds on the principle of giving him 
all that appears to have been held in his own name, 
'and one-fourth of all the Court considered to be the 
ancestral property of the family ; to have come, in 
short, from Ujail Sing. 


It is said that he ought to have had one-fourth of 
all that was held in the name of Sheo Pursan. First, 
because all should have been treated as ancestral ; 
Secondly, because, at all events, the brothers consti- 
tuted an undivided family, and, therefore, he was 

entitled to a share of the whole, whether ancestral 
or not. 


Upon the second point, it may be sufficient to ob- 
serve, that no such case is made in any part of the 
proceedings. The suit in which the present appeal is 
brought, was instituted by IKussumat Golah Koonwnr 
alone, claiming the property which had belonged to 
Uiaih Sing, &nd. that case is adopted by the other Ap- 
pellants, when they became parties to the proceedings. 
No other title is set up, and Kampda Persadr tsikj^ 
under tMs decree, the whole of the estate held by him 
in Hsnwn name. ^ • v- 
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iS47' Tile question then is, whether the decree ought to 

_y I iji|— -imir^ 

mussumat have treated as ancestral property, the whole of what 

KooNwuR was granted to Sheo Pursan Sing, or a larger portion of 
and others, than is actually so treated. 

The These ai-e questions on which it is scarcely possible 
OF Benares for this Court to come to a very satisfactory conclu- 
raja (loDiT sion, for it depends upon the usage prevalent in the 
country, and the inferences to be drawn from docu- 
ments, naturally informal, and in which it is very 
difficult to trace the identity of the property. In 
some of these documents, the grant is made to Ujaib 
Sing, in others to Ujaib Sing and his children, or, 
with other words, indicating a continuance of the 
estate in his family, after his death. In some of them, 
property is granted to Sheo Pursan Sing, or Sheo 
Pursan Sing and his children, which never ai)]iears to 
have been held by Ujaib Sing at all. 

The grant being in the name of Sheo Pursan Sing (who 
appears alone so far to have dealt with a large portion 
of it, Per gunna Kole-Usla, as to mortgage it in his own 
name), it is for Ka-mpta Persad Sing to make out his title 
to a share of any portion which he claims. The Court 
below appears to have held, that the mere circum- 
stance of property which had been held by Ujaib Sing, 
and, in some instances, by preceding members of his 
family, being afterwards transferred, bv a renewal 
grant in his lifetime, to Sheo Pursan Sing, was not suf- 
ficient to evidence an hereditary interest, especially 
when the jumma, or rent, reserved to the Government, 
had, from time to time, varied, but that when the 
grant, originally to Ujaib Sing, vrsis in terms which 
showed that it was to continue in his family after his 
death, the property must be treated as ancestral. 

are not prepared to say that this principle is 
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erroneous, and we have carefully looked through the 
whole of the evidence, in this case, in order to see 
whether it appeared, in any instance, to have been 
misapplied. 

The judgment, in this case, has been delayed, in 
order to afford us the opportunity of making this ex- 
amination, and not from any doubt which we enter- 
tained at the hearing, on the points of law. 


i!?47. 

MUSS UMAX 
GOLAB 
KOONWUR 
and others, 
z>. 

The 

Collector 
OF Benares 
and 

RaJA OODIT 
Narain 
Sing. 


There is one portion of propei’ty, and one only, 
which, upon this investigation, it appears to us, ought 
to have been included in the ancestral estate, viz., 
FiitteJipore. 


The case appears to stand thus : — 

The title depends upon two documents, nearly con- 


temporaneous. One a Sunmid, from the Raja of Be- 
nares, dated tlie 17th July 1785, the provisions of which 
are, “Be it known to the present and future Mritsuddies, 
for the affairs of the Amlah of Pergunna Kole, situate in 


Sircar Jannpore,” and so on. 


“that as Mousa Futteh- 


pore, appertaining to the aforesaid Pergunna {KJiarij- 
jumma), with the exception of the revenues of the 
Sircar, together with the Sager, is in the name of 
Tlialcoor Burriar Sing, Marj of old, therefore, upon 
the former rule, the same has been rendered Marj, in 
favour of my friend BaJoo Ujaib Sing, you are desired 
not to molest the said Baboo in any way whatever, as 
respects the aforementioned Mousa, but to leave it to 
the enjoyment of the said Baboo, and you shall not 


demand a fresh Sunnud for him annually.” The other 
document is a Sunnud from the Collector of Benares, 
dated the 16th of September 1785, in these words 
“As the village of Futtehpore, in the above Pergunna, 
has been formally granted, as Mahfg to the deceased, 
Thakoor Burriar Sing y considering, therefore, the 
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ria-hts of Bahoo Ujaib Sing, as heir to the above Tha^ 
koor, the above villages is to be considered as former!^ 
Mahfg to the above Bahoo, his heirs, and descendants, 
for ever.” 

As against the East India Company, and those 
claiming under them, we think that these documents 
are quite sufficient to establish, that this property was 
hereditary in the family of Ujaib Sing. 

The only other question is, the right of Mussumat 
Golah Koomvur to maintenance out of the whole of 
the property held to be ancestral. 

Nothing was urged at the bar against this right ; and 
it appears to us that, on the principle of the decree, it 
ought to have been recognized. 

Upon the whole, we shall humbly report to Her 
iMajesty our advice, that the decree complained of 
should be varied, by declaring that the village of 
Futtehpore ought to have been treated as ancestral 
property, and included as such in the estates, of which 
one-fourth part is, by the decree, allotted to Kampta 
PoTsad, and that Jilussufytat Golab SoonwuT ought to 
have been declared entitled to maintenance out of the 
vhole of the ancestral property, and that the case 
should be remitted to the Court below, with directions 
to give effect to the above declarations, and that the 
decree complained of should, in other respects, be 
affirmed, without costs. ’ 
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Pudmavati 


Appellant, 


AND 


Baboo Doolae SiKG and otKers - - - Respondents.* 

On Appeal from the Sudde.r Dewanny Adawlnt of 

Bengal. 

mnaii Zaiv— Family migrating from Bengal to MitUla and aiovtina 
reagwus nfes and ceremonies of place of adoption— School of Icm 
apphcalle—Bengal or Mithila. ^ 

tlJ clispiito, upon the question, whether 

I'itv ’ • M reg«Jate the succession, the test to he 

?hTS0V^Nh7Mw’’""''' and eeren^onies, and 

at 7 remo 77 r 5 od® -Ben^aii Soodra Sntgops, who had migrated, 

law pievailed, to the district of Poomea, where the Mvtliila law Tr-^c ir. 
aec7liS7the religious ritM and ceremonies, 

fsrZt^o^^r^e Om la?1n Inch 

cctse, musi goieiii the right of succession. 

The question in this case was one of familv usage 
and custom.- The parties were members of a family 
of Bengali Soodra Sutgops, which had migrated, at a 
remote period, from the district of Bur dtvan, in the 
south-western part of Bengal, to the district of Poor- 
nea ; and the main point raised, was whether the law 
in force in Mytliila, or the law prevailing in Bengal. 
was to govern the rights of succession and distribution 
among the respective parties to the appeal, to the 
pergunna Potva Khalee, and other property, situate in 
Poornea, in the north of the province of Bengal. 

It appeared that previous to the year 1738, one 
Glwreeh Das was in possession of the pergunna Powa 
Khalee ; Ghureely Das had five sons, viz. Euree 

* Present! Members_ of the 

w the Right Hon. Dr. Lushington, and the 

i- . Jr 61 iidgit]Oh Lsigli. 

^ I\n?y ^uneillors,— A. Johnston, 

E.'ICyan,,:'Eait,;. :v: 


29 th & 30th 
June 
1847. 

V 


T 



260 


CASES IN THE PEIVT COUNCIL 


1847. 

kany 

Pudmava'ii 

V, 

Baboo 

Doolar 

Sing 

and others. 


Jye Sing, Run Sing, BJiao Sing, and Achal Sing, At 
Ms decease, Ms eldest son, Iluree Sing, according to 
a cnstomary riglit of primogeniture, succeeded to the 

A 

Zemindary, and continued in possession thereof, until 
the year 1803 'when his son Sobhe Kurun Sing was put 
into possession of the Zemindary, and his name enrolled 
as proprietor thereof ; Sobhe Kurun Sing survived his 
father Huree Sing, and died in the year 1813, leaving- 
two sons, Pohput Sing and Rung Lai Sing, minors, 
his heirs. Pohput Sing, upon obtaining his majority, 
took possession of the Zemindary, and the original 
custom of primogeniture having, by Regulation XI. of 
1793, been abolished, procured his name, together 
with that of his brother, Rmng Lai Sing, to be entered 
on the Government records, as joint proprietors of the 
Zemindary. Pohput Sing died in the Moolki year 
1227 (1819-20, A.D.) without issue, leaving the Ap- 
pellant, Rang Pudmavati, his widow, him surviving. 
Immediately on the decease of his brother. Rung Lai 
Sing took possession of the Zemindary, and after pre- 
senting a petition to the Collector, in which he claimed 
the entire Zemindary, was registered as the sole owner 
thereof, the affairs of which he managed until the 
5th of January 1825, when he died, unmarried and 
vuthout issue, leaving the Respondent Doolar Sing and 
others, according to the My fhila law, and the custom 
and usage of the family, his heirs at law. 


The Appellant, at Rung Lai Sing’s death, set up a 
claim to the Zemindary SlUxS other real and personal 
estate of Rung Lai Sing, by virtue of an instrument, 
in the nature of a Will, bearing date the 7th of 
January 1825, purporting to have been executed by 
him in her favour, one day previous to his decease. 
This instrument recited, that she was entitled, in right 
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of hei husband, to one moiety of the whole property, 
and it then devised to her the other moiety. Under 
the colour of this Will, she obtained possession of the 
Zemindary, and after the examination of some of the t^ooTar 
witnesses to this alleged Will, before the Collector o-ot 

1 T T ^ ^ 3. n cl o t h p r*? 

lei name recorded as owner. The proceeding's before 
the Collector were ex parte. 

^ The Bespondents, Doolar Sing, Mahtub Sing, Balubh 
Stng, Rumun Sing, Bussimt Sing, sons of Achal Sing, 
then petitioned the Judge and Collector of the district 
where the property in dispute was situate, for posses- 
sion of the Zemindary, impeaching the Will as a for- 
gery, and praying for the appointment of a manager. 

They were referred to the Civil Courts for redress. 

Accoidingly, on the 13th of September 1826, Doolar 
Sing, together with his five brothers, the sons of Achal 
Sing, instituted a suit in the Provincial Court of 
Moot shedabad, against Rang Pudmavati and others. 

The plaint, after stating the complainant’s descent 
fiom the common ancestoi’, Ghureeb Sing, and stating 
that they were, according to the Hindoo law, and 
custom of the family of the deceased Rung Lai Sing, 
the lightful proprietors of the Zemindary j and after 
lepudiating the alleged Will, prayed that they might 
be put in possession of the whole of the revenue and 
icnt-f iee lands of the deceased Rung Lai Sing, which 
they assessed at Bs. 135,354. 12a. 3g. 3p. 

In this suit, Imrut Lai, Chirurjee Lai, and others, 
who claimed to be the descendants of Iluree Sing, 
through females, and as such, to be the heirs of Rung 

1^0,1 Sing, &iid. Arjoon Sing Tilsa Sing, thQ som ot 

Run Sing said Bkao Sing, claiming to be co-sharers 
with the original Plaintiffs, in the property in dispute, 

were afterwards added as Defendants. 



c 
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Pudmavati put in her answer, on the 29th of 
Jauual-y 1S2S, in which she traversed generally the 
iiliega lions contained in the plaint, and denied that the 
Ztmmdary was acquired by Ghureeb Das, and insisted 
tiait the Zemindary of Poiva Khalee was acquired by 
Uuree Sing, which had descended to her husband from 
lit.r brother-in-law, and after their death, to her j that 
after her husband’s death, she lived in undivided part- 
nership with Rung Lai Sing ; and submitted that the 
Pkiiiitilfs’ claim was barred by the Eegulations of 
Limitation (sec. siv. Reg. III. of 1793, sec. iii. 
Keg. II. of 1S05) ; she moreover insisted on the va- 
lidity of the alleged Will, under sec. vi. Reg. XI. of 
1793, and claimed possession and inheritance by virtue 
thereof, and alleged that the deceased Rung Lai 
Sing had authorized her to adopt a son, which she 
had 


er 


le usual pleadings, both parties entered into 
evidence. The Appellant filed documentary proofs, 
consisting of the proceedings taken before the Ool- 
lec‘tor, relating to the transfer of the Zemindary to 
Uuny Pudmavati, under the alleged Will of Rung Lai 
Sing, together with the depositions of the witnesses to 
the Will, taken before the Collector. 

On the 16th of March 1829, the Provincial Court 
■shedabad made its decree in the cause, which, 
er setting forth at length the pleadings in the suit, 
wewled thus “It appears that the Zemindary of 
pergunna Poica Khalee, &c., was the right of fffttree 
: that he was in possession of it without the par- 
ticipation or opposition of any one ; that he had, before 

excluded his own name, and continued the 
name of Sobhe Kunm Sing, his son, over the XemiM- 
and then died-; that. his.' s-on -.possessed it'^ in/the 
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lifetime of Ms father, and acquired Chuk DUawuri and 
0 ler ands after Ms death. Poliput Sing, husband of 
the Defendant, and Rung Lai Sing, his two sons, had 
possession of it. Pohpxtt Sing died ^dthout issue, 
leaving the Defendant and Rung Lai Sing ; after 
us death, the property in dispute came into the pos- 
session of Rung Lai Sing and Pudmcuvaii. After the 
death of Rung Lai Sing, Pudmavati got possession 
by a Will of Lai Sing in her favour, of Ms estl; 
and of her husband ’s by heirship. In consideration of 
these circumstances, and as the Plaintiffs, or their 
father, were never in possession of the Zemindary in 
dispute, or of any share of it, and from the date of the 
deed in the name of Huree Sing, the 10th of April 
1780, to the institution of this suit, forty-six years have 
elapsed, during which time the Zemindary was in the 
possession of Huree Sing and Ms heirs, mthout the 
participation or opposition of any one ; and as no 
pi oof has been adduced that the whole Zemindary was 
first in the possession of Huree Sing, with the permis- 
sion of AcMl Sing and his other brothers, and their 
heirs, and it then came after his death into the pos- 
session of Sohhe Kurun Sing, and after his death into 
that of Pohput Sing and Rung Lai Sing, the claim of 
Plaintiffs cannot be heard under see. iii. Eeguiation 
n. of 1805. Moreover, the silence of Achal Sing, 
father of the Plaintiffs, and Ms brothers, and their 
heirs, without any claim for a share or part of the 
Zemindary, is a proof of their want of right to it. If the 
MiU of Rung Lai Sing did not exist, or were invalid, 
in favour of Pudmavati, as there are existing 
and Gyanpati, daughters of Sohhe Kurun Sing, and f uU 
sisters of Pohput Smg seoK Rung Lai Sirng , a^Indra- 
vatihae three sons, the Plaintiffs cannot, by the Hindoo 
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law, liave any right to the share of Bung Lai Sing. 
For the reasons aforesaid, the claim of the Plaintiffs is 
entirely unfounded, and cannot, under the Regulations, 
be heard or tried by the Court.” It was, therefore, 
ordered, that the suit be dismissed with costs. 


The Respondents appealed from this decree, to the 
Sudder Dewanny Adawlut at Calcutta, and in sup- 
port of their title to succeed to the Zemindary in dis- 
pute, they relied upon the law of Mythila. The alle- 
gation respecting this law was not then denied by the 
Appellant, upon which the Court thought it necessary 
to inquire which of the parties was entitled, by the 
Mythila law, to the estate of Rung Lai Sing, and it was 
ordered, therefore, that a copy of the proceedings be 
laid before the Hindoo law-officer of the Court, to 
answer this question: — “ The Zemindary in dispute 
having descended from Huree Sing to Sobhe Kurun 
Sing, his son, and, after his death, to Pohput Sing, his 
eldest son, and, after his death, to Bung Lai Sing, his 
younger son, without partition, after which Rung Lai 
Sing died unmarried and without issue, and the Plain- 
tiffs, being the sons of Achal Stng 5 and Arjoon Sing , 
the son of Run Sing, and Tilsa Sing, the son of Bhao 
Sing, son of Ghureeb Das ; and brother of Huree Sing ; 
and Pudmavati, the widow of Pohput Sing ; and Opin- 
dur Lai, Dya Lai, Ghirdharee Lai, Prem Lai, Chung 
LoL daughter’s sons of Sobhe. Kurun Sing, his brother ; 
which of these should get the estate of Rung Lai 
Sing, by the law current in the country of MythilaV’ 

The law-officer of the Court, by his beumsta, bearing 
date the 3rd ot April 1833, was of opinion, “that if 
there was no one descended from son to son, of the 
grandfather of the grandfather of Rung Lai Sing, d^e- 
eeased ; that is to say, to the son of Ghureeb Das, de- 
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ceased ; then the estate of Rung Lai Sing would go to 
the sons sons of Ghureeb Das, the Plaintiffs, and others 
mentioned in the question of the Judge, the sons’ sons 
of the grandfather of the grandfather of Rung Lai Sing 
(or, in other words, if there were no sons of Ghureeb 
Das still living, the estate would go to the sons’ sons 
of Ghureeb Das). Pudmavati, the widow of the elder 
brother of Rung Lai Sing, is entitled, for her life, to 
her expenses of food and clothing, religious ceremonies, 
and necessary duties of a widow, according to the family 
usage of her husband.” This opinion was given ac- 
cording to the authorities received in Mythila. 
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After the receipt of this opinion, the Defendant, for 
the first time, set up as a defence to the claim of the 
Plaintitfs, that the Hindoo law of NuddccL was current 
in Rung Lai Sing’s fanaily, and insisted that such law 
should govern the question at issue between her and 
the Plaintiffs. This fact was denied by the Plaintiffs, 
upon which, after some further inquiries, the Sudder 
Dewanny Adawlut, on the 9th of May 1833, recorded 
its opinion, in substance, as follows That the. Will 
produced by the Defendant was not correct or cre- 
dible, and that, by the opinion of the Hindoo law- 
officer of the Court, it appeared, that the estate of 
Rung Lai Sing descended to the Plaintiffs, by the 
Hindoo law current in the country of Mythila, and 
that the Defendant was entitled to the expenses of her 
support and religious ceremonies, according to the 
usages of the family ; but that, as the Defendant had 
alleged that the Hindoo law of Nuddea was current in 
the family of Rung Lai Sing, and as it had not been. 
proved by the papers in the cause, or any inquiries 
made in the Provincial Court, whether the Hindoo law 
of Mythila, ox Nuddea, was current in the fa^ 

:iW-35:. ■ : ^ ■ 
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Rung Lai Sing, tiie Court was of opinion, that the 
decision of the Provincial Court, dated the 16th of 
March 1829, was imperfect, and, therefore, ordered, 
“That a copy of this proceeding be sent, with a pre- 
cept unlimited, to the Judges of the Moorshedabad 
Provincial Court, with the papers of the case, directing 
them to restore the ease to its former number ; to 
ascertain whether the festival and funeral ceremonies 
of the family of the Plaintiffs, and Rung Lai Sing, are 
performed according to the MytJiila, or Nuddea, Hindoo 
law, by the evidence of witnesses, nominated by both 
parties, especially the. spiritual guides and family 
priests, and others of the same tribe, of both parties, 
and by documents filed by both parties, in such a 
manner as it may be clearly proved, that the festival 
and funeral ceremonies of the family of Rung Lai Sing, 
and his ancestors, were performed according to the 
Mythila Hindoo law, and to decide the case regularly, 
according to the legal opinion of the law-of&cer of this 
Court, and by calling for a legal opinion of the Nuddea 
law.” 

The suit was remitted to the Provincial Court of 
Moorshedabad ; but that Court having been abolished 
by Eegulation II. of 1833, the suit was transferred to 
the Civil Court of Pooraea, before which Court evi- 
dence was entered into on both sides. 

The Plaintiffs examined witnesses, consisting of the 
spiritual guides and priests, and relations of the family, 
and others, who deposed to the performance of reli- 
gious ceremonies, according to the Mythila law. The 
particular forms and ceremonies are more particularly 
referred to, and set forth, in the questions subsequently 
put by the Court, to aseertain their character, whether 
theNm&reM^thileah^m^^ 




ant, on the other hand, produced and examined name- »S 47 - 
rous witnesses, to prove that the usages and customs of 
the family were in accordance with, and in conformity 
to, the requisitions of the Nuddea law. The Plaintiffs, 
also, produced some documentary evidence, consisting Sing 
of opinions and proceedings taken in other suits. ° 

The pleadings, with the evidence taken on the re- 
hearing, came on before Mr. S, Nisbctt, the Judge of 
the Civil Court of Poornea, and, on the 7th ot February 
1835, that Judge pronounced the decree of the Court, 
which, after setting forth the matters at issue in the 
cause, proceeded thus: — “ In -my opinion, the object 
of the Plaintiffs, that is, their allegation that both 
parties followed the law of the Mythila country, in their 
marriages, funerals, and other rites, has not at aU been 
proved ; and it is clear, from the depositions of all the 
witnesses, that both parties are of tribes natives of 
Bengal, and their customs and usages are according to 
those of the people of Bengal, and their connections 
by marriage, and otherwise, are people of Bengali 
tribes. Both parties agree, that those of their own 
tribe residing at Kunchia, in this district, follow the 
Nuddea law, and customs, and they have a 

Bengali Brahmin for their family priest, and the mar- 
riages of many of both parties took place among 
them:” and he, therefore, ordered, tha-t the suit of the 
Plaintiffs be dismissed, with costs. 


From this decision, the Plaintiffs appealed to: the 
Sudder Dewanny Adawlut, at CoZcmWa, and, on the 
29th of June 1835, filed their pleas of appeal, insisting 
that the decree of the Court below was errOneGus, and 
against the evidence in the cause.: ; 


Further documentary evidence was 
both: sidesv:.- 
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1 ^ 47 - Tlie proceedings in the appeal were brought, in the 

rany first instance, before Mr. C. Harding, the officiating 
pudmavati before pronouncing any opinion upon the 

Baboo morits, thought it proper to make im^uiry concerning 

Sing the marriage and funeral customs deposed to, by the 
and others, parties ; and the pleaders of both 

parties having been (questioned upon the subject, they 

agreed, on the part of their clients, to refer the inquiry 

concerning these matters, to the Hindoo law-officer 

attached to the Court. 

Accordingly, on the 15th of J anuat y 1838, it was 
ordered, that a copy of the depositions of the witnesses 
of both parties be sent to the Hindoo law-officer of the 
Court, with an order to make a full report, in two 
weeks, whether the statements of the witnesses of the 
Plaintiffs, regarding’ the marriage and funeral cus- 
toms of both parties, being according to the Mythila 
law, might be understood also of the Nuddca law, and 
similarly, whether the statements of the witnesses of 
the Defendant, regarding those customs being accord- 
ing to the Nuddea law, might be understood also of 
the My tJiila law. 

The report of the law-officer, to the above inquiry, 
was as follows 

“ The marriage and funeral customs in the family 
of both parties, as stated, by the witnesses of the 
Plaintiffs, to be according to the MytMla la.w, cannot 

being of the Attdtfeu law, and those 
customs declared, by the witnesses of the Defendant, 

to be according to the AttdcZeo law, are, in many things, 
according to the Mi/iMia law.” 

C. having departed to H«rope, the 

cause was transferred to Mr. A. d. 
of the J’hdg Sudder Dewanny MddwlMtyMeScyte 
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wjioiti tlie f uj tlx^i Jiearing’ of tho appeal took placoj on 
tbe 9tb of Jum 1838, when, in consequence of the 
answer of the Pundit, who made the above report to 
the inquiiies put to hini) being considered as not suflS.- 


ciently full, the following further questions were sub- 
mitted to him. 
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First. If tlie family priest of a person in whose 
family, for five generations, the rites of the MytUla 
law were performed, perform them according to the 
BeMgal law, would those rites be good, or defective, to 
his follower, or disciple, who is ignorant of the law, 
wadi Sanscrit V’ 


“'Second. If a family priest, from ignorance or 
fraud, perform the rites of his follower, ignorant of 
the law, and who is unable to correct the error of 
the family priest, according to other books and law, 
instead of the law established, are such rites prejudicial 
to the religion and rites of his follower?” 


“Third. All the depositions of the witnesses, re- 
garding the customs practised in the family of Doolar 
Sing, are sent for perusal and full consideration: 
state fully Avhich of those depositions are according to 
the MgtJiila law, and which according to the Bengal 
law, and particularly whether the rites of the family of 
Doolar Sing, and himself, are according to the Mythila 


law, OT the Bengal layf.” 

“■ Fourth. Consider well the deposition of Gora 
JJia, who calls himself the family piiest of DooZor 
and give an opinion, especially on his confession, 
that the rites were made according to the Daya-bhaga, 
which does not relate to rites, but only to division of 
shares, whether his deposition merits the attention of 
the Court.”: - • : " 

“ Fifth. Has a family priest the power of reading 
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the Bengal or the Mythila law, at his pleasure, iu per- 
forming the rites of his follower?” 

“ Sixth. Read the legal opinions, filed hy the Ap- 
pellants, one in the ease of Bhyroo Sing, No. 230 ; 
another in the case of Dowlut Sing, No. 231. ; a third 
in the case of Mehrhan Sing, which was filled in CouTt, 
on the 29th of May, of this year, and state fully whether 
those opinions are according to the Bengal or Mythila 
law. ’ ’ 

The Hindoo law-officer of the Court, returned his 
answers to the foregoing questions, as follows : — 

“ First. If the family priest of a person in whose 
family the rites of the Mythila law were performed, for 
five generations, perform them according to the Bengal 
law, those rites, with regard to his follower, who is 
ignorant of the law, and Sanscrit, are defective 

“ Second. If the family priest, from ignorance or 
fraud, perform the rites of his follower, who is ignorant 
ot the law, and cannot correct his error, perform rites 
by another law instead of the established law and 

books, those rites are prejudicial to the religion and 
right of his follower. 

Third. It appears, upon a full consideration of the 

depositions of the witnesses of both parties, that their 
customs are according to the Mythila law. By those 
of the Plaintiffs, some customs of marriage and some 
of funerals, and worship and offering funeral cakes on 
the thirty-second day after death, throwing of the 
bones, purification, and, in sudden death, the purifica- 
tion of the father and mother, three days after the 
death of their married daughter in the father’s house, 
and after her dehvery in his house, joint purifications, 
and purification after the death of a person on travel, 
are all according to the law. The witnesses 
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of the Defendant state the same customs, except the 
purification after sudden death ; hut the marriage and 
funeral customs, worship, offering of cakes on the 
thirty-second day after death, throwing of the bones 
purification of the father and mother, three days after 
the death of their married daughter in the father’s 
house, and after her delivery in his house, joint pu- 
rification, purification after the death of a person 
on travel, Avhich they state are exactly according to 
the MytTiila law. Although Gora Jha, the family 
priest, and some other witnesses of the Defendant, 
state the purification after sudden death to be on the 
third day, which is according to the Bengal law ; yet, 
by his answer to the fourth question in his deposition, 
it is unworthy of credit, and the depositions of other 
witnesses, of the Defendant, on this point, are contra- 
dicted by those of the Plaintiffs. The witnesses of 
the Defendant also state some customs of the MytTiila 
law, as above stated ; it, therefore, appears that the cus- 
toms and rites were practised according to the Mythila 
law ; a MytTiila Brahmin being a family priest for five 
generations, is a strong proof of it. Although it ap- 
pears by the nature of the questions of the Defendant 
to the witnesses, that she thinks the wearing of bracelets 
by the bridegroom on the wedding-day, is a custom of 
the Mythila law, and shouting at funerals is a custom 
of the Bengal law, yet these customs, as well as others, 
have nothing to do with the law. In ^hB My thMa wd 
neighbouring countries, especially in the family of 
Soodras, some wear and some do not wear at 

their pleasure at marriages ; and at funerals, both in 
Bengali and MytTiila families, shouting is made at plea- 
sure ; such illegal customs, especially in low Sood/ra 
families, are no proof of the la-y. The stremng of rice 
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by the bridegroom on the bride at a marriage was for- 
merly practised in the Mythila and Neighbouring 
countries, which is proved by the evidence of the 
witnesses of the Plaintitfs ; the custom of singing, &e., 
of women, is current among those who wear the 
Brahminical string. The witnesses of both parties de- 
clare that there is no distinction of proper and improper 
times in their family, which is not according to the 
Mythila or Bengal law, for in both laws such a distinc- 
tion is made ; moreover, if a Mythila Brahmin be 
ignorant of the Bengal law, it cannot be inferred that 
he performed the rites according to the Bengal law ; the 
law, therefore, of Doolar Sing and his family is the 
Mythila law. 

“ F ourth. Gora Jha alleges himself to be the family 
priest of Doolar Sing. In his deposition, he states 
some funeral and other rites, to be according to 
the hook Daya-hhaga, which is not correct, for that 
book contains no funeral or other rites, and it does 
not deserve the attention of the Court ; for Gora Jha, 
in answer to the fifth question, in his deposition, by 
the pleader of the Respondent, states that no one of 
the relatives or in the family of both parties died a 
sudden death, and that none died within fifteen days 
of each other ; and in answer to the question of the 
pleader of the third parties, he states that fifteen days 
after the death of Eunchim Sing’s mother, Dhuroop 
Sing md, md they are of the family qf both parties ; 
and as Dhuroop Sing died without a son, his funeral was 
made together with that of Kunchun Sing’s mother : 

this is according to the Gora Jha agam 

states that Dhunoo Das, the daughter’s son of Ghureeb 
Das, and Koonwur Sing, the father-in-law of Doolar 

®i^ddenly j which shows his falsehood 
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Fifth. The family priest has not the power of per- 

forming the rites of his follower, at his pleasure, aceord- 

]iig to tlio Mythilci^ or JBengul law. 

“Sixth. The three opinions filed by the Appellants, dowTr 

sent me by the Judge, are according to the MytMla anj'ote. 
law. 


Pubmavati 

mu 

Baboo 


Mr. N. J. Halhed recorded his opinion, on the 17th 
of Jidy 1838, that it had been clearly proved, from the 
depositions of the -witnesses, that the marriage and 
funeral customs in the family of both parties were ac- 
cording to the MytMla law, and that he had no doubt 
that by the Eegulations and customs of the country, the 
MytMla law was folloived in the family of both parties, 
and was, therefore, of opinion, that the decision of the 
District Judge of Poornea ought to be reversed, and 
the appeal and claim of the Appellants decreed in their 
favour. Accordingly it was ordered, “That the names 
of Tilsa Sing and others, the son’s sons of Ghureeh Das, 
be written with those of the Appellants, and that the 
papers of the case be referred to another Judge, to pass 
a final order; that the appeal and claim of the Appel- 
lants, including Tilsa Sing and other third parties, 
under sec. siii. Regulation III. of 1793, and by the 
opinion of the Hindoo law-officer of this Court, dated 
the 3rd oi April 18B3, and the precedent of the ease 
of DuttnaraeH Sing v. Ajeet S: Vi- Ben. Slid; Dew. 

Eep. 20,] be decreed to all tbe j^pellants, in 
Biiai eS'j' aiid' for' 'life tbe expenses of 'ber' 
suppoit, and of tlie necessary religious and otber 
duties of awkudow, according to tbe family usage of ier 

ll.TT CS'lniO 


In accordance with this order, the further proceed^ 
ings in the appeal were transferred to, and the cause 
came on for hearing before, Mr. W, Dr 
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1847. some further investigation, that Judge deemed it neces- 
ranv sarv, for the purpose of removing all further excep- 

PODMAVATI ^ 

V. tions, to obtain the opinion from the Hindoo law-officer 
DooL°° of the Civil Court of Tirhoot, upon the evidence de- 
and^wh^rs. posed to bv the witnesses in the Provincial Court, as 


posed to by the witnesses in the Provincial Court, as 
to the customs observed by the family on the occasion 
of marriage and death, and accordingly submitted the 
following questions for his answer:— 

“ First. By the Mytliila law and custom, on what 
day after death is the funeral offering generally made 
among Sooclra Sutgops and other tribes, and what are 
the causes of hastening or delaying that ceremony?” 

“Second. By the Mytliila law and custom, by whom 
is that offering made ; by the family priest, or any 
other ; and the time of this offering ; where is the 
Soodra Sutgop tribe ; and is it necessary for the funeral 
priest to attend, or not ; and if it be, Avhat is the 
reason of it?” 

“ Third. By the Mythila law and custom, are joint 
funerals made ; and if they are, how are they made for 
a person dying with or without a son?” 

“ Fourth. At the funeral of a Soodra Sutgop, when a 
bull is branded, can other Brahmins besides the funeral 
priest do it, by the law and custom?” 

“Fifth. By the Mythila law and custom, are the brand- 
ing of a bull at a funeral and the worship of a Brahmin 
and his wife made at the bank of a river, or not ; and 
are the funeral priest and his wife entitled to this wor- 


ship?” 


“ Sixth. By the Mythila law and custom, at the 
funeral ceremony, which is made on the thirty-first 
day, on the bank of a river, are all the gifts made by 
the person who has the funeral made, taken by the 
^^-fimeral-priest, Or:hotf*'*:^y'lft'.;;' 
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Seventh. If a bridegroom of thp <?/-, - 7 o < 

bp m • 7 r' from his house, to 

^ ^arried, by the MythUa law and eustom. will the 

offeiiiigs to deceased ancestors bp marin * i * i Babckj 

before he ooe, or after hi , 7 I, " 

p,o fT, in ’ “ ^ arrival at the bride’s house 

on the wedding day?” "'juse, and others. 

“ Eighth. By the Mt/thila latr aid custom, is a 

re-marriage made, or not?” 

_ “ Ninth. If a married daughter bring forth, or die 
mjer parents’ house, when are her "parents puri-’ 

“ Tenth. By the 3IyfhUa law and eustom, are the 
marriages of the Soodra But gaps made in all the twelve 
mouths, or what months are fixed : and is there an 
aisolute rule for improper times ; and if a low caste 
boodra maiTy at an improper time, is the marriage 
good ; and if it be wrong to marry at improper times 
can the person who so marries, whether a Brahmin or 

o oor/m, make expiation for it?” 

“ Eleventh. Are the rejoicings after a wedding 
customs prescribed by law, or not ; and are they made 
byNnt^opa and Soodras, and are they general ‘or par- 

^ Twelfth. Are the wearing of bracelets, the eighth 
rejoicing, strewing of rice, legal or local customs, and 
aey necessary to be observed at the marriages of ^ ^ 

by the law and custom of and 

t ie rule regarding them general or 
“ Thirteenth. Is the custom to give the red powder 
again, four days after marriage, according to law and^^^^^^^^ 
custom, or not i and is the observance of it imperative 

Wo^ Brahmms, Sntgops, ^ Saodras 

Mifmiavr -i: 

Fourteenth. Is it imperative, by the law and cas- 
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com of My for tiio brido to woa-r hcifiyl^s of iQOy or 
shells, or shell rings f ” 

* Fifteenth. By the Mytliila law and eutom, on 

what day are the bones thrown at a funeral!” 

“ Sixteenth. “What are the customs, by the MytMla 
law, of purification after a sudden death, and the term 

of it, and how many days after death is the funeral 
made?” 


“ Seventeenth. If within thirty days after the death 
of a person, any other of his family suddenly die, what 
is the rule, by the Mythila law, for his funeral?” 

“ Eighteenth. If a married maternal or paternal 
aunt, or cousin, die, is purification required, by the 
Mythila law and custom, or not? and if it is, how 
many days is it made ? ” 


“ Nineteenth. If the bridegroom take the bride by 
the hand at a wedding, and bring her from the house, 
and seat her under a shed, and then marry, is it ac- 
cording to the Mythila law, or not, and is the rule 

regarding it general or partial? ” 

Twentieth. From the beginning of Satoan, in the 
year 1244, or Fusly year 1244, to the end of 
Phagoon, Bengal year 1245, or Fusly year 1246, 
making twenty months, what are the proper and im- 
proper months, passed by the Mythila almanac, for 
marriages? and in that time have any marriages been 

made, by CsJuitriyas, Vaisyas, and Soodras, 

in the country ? ’:*^ 


questions, the Hindoo law-officer of Tirhoot 


returned the f ollowing answers : 


“ First. By the law and custom, the funeral 

offering among Soodra is made on the thirty- 

second ^y from death, and there is no reason to 
hastemor 'delay ■it.i^^':7‘'^ 
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Second. By the Mythila law and custom, the funeral 1847. 
offering is made by the family priest ; and among Soo- 
dras, the funeral present is not necessary on that day. 

By the Mythila law and custom, joint funerals are 
made, whether of persons dying with or without a son • 
there is no difference. ' 

“ Fourth. A bull is branded at the funerals of 
So Odra Sutgops, by the funeral priests, instead of other 
Brahmins, by the Mythila law and custom. 

Fifth. By the Mythila law and custom, the brand- 
ing of a bull and worship of the Brahmin and his wife 
are made at a river, and the funeral priest and his wife 
can have that worship. 

“ Sixth. By the Mythila law and custom, funeral 
rites are made on the thirty-first day, on the bank of a 
river, and the funeral priest takes the gifts that are 
made by the performer of the funeral. 

“ Seventh. If a Soodra Sutgop bridegroom go two 
or three stages from his house to marry, he will first 
make the offerings to the manes of his ancestors in his 
house, and go, and not in the house of the bride, by 
the Mythila law. 

“ Eighth. A re-marriage is not made by the Mythila 
custom. 

“Ninth. By the Mythila law and custom, the 
parents of a married daughter dying or deliveriug m ^ ^ 
their house, are purified after three days. 

“ Tenth. By the law, no^month is fiixed fw 

marriages. Formerly, they were made at proper times, 
and if they were naade at improper times, t|iere is 
expiation required by law, and the marriages are 
this is the .custom..' 'V 

‘lEleventh. The rejoicings at a wedding are legal - 
custonis, but made enly by 

■ : j ; : \ \ 'v: - ;■ ,:,u ■ 2 I c'f.;--; 
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1S47. “ Twelfth. Wearing bangles, the eighth rejoicing, 

RA^ and strewing rice, are not legal customs, but customs 
LDMAVATi country, observed in some places, and not at 


,BOO 


SIHG 

i others. 


others. 

“ Thirteenth. Giving red powder on the fourth day 
after marriage, is among Brahmins, and not imperative 


on other tribes. 

“ Fourteenth. By law, it is necessary for the bride 
to wear a shell ring, and bangles are worn by some, 
and not by others. 

“ Fifteenth. The bones are thrown on the fourth 
day. 

“ Sixteenth. The purification for a person dying in 
a foreign country, among Soodras, is thus: when his 
death is heard within the shaving time, that is, the 
thirtieth day, when a person is purified, and makes the 
funeral the next day ; but if it be heard of after the 
funeral term, he will make the funeral three days 
after ; and if a Soodra die a sudden death, his funeral 
rites will be made on the thirty-first day after death, 
hj the MgtMla IslW. 

“ Seventeenth. By the Mythila law and custom, if 
any one of the same family die a sudden death after 
the thirtieth day from the death of another, or die by 
illness, the funeral of both will be made thirteen days 
after the death of the last. 

“ Eighteenth. If married aunts and cousins die, puri- 
fication is made three days after, by the My thUa law. 

“ Nineteenth. It is a general rule, by the Mythila 
law, for the bridegroom to take the bride by the hand, 
and seat her under a shed at the wedding, which then 
takes place. ; i 

“ Twentieth. From the beginning of Sawan 1244 

to the end of 1246, the 7th of th^ 
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was a proper time when many marriages might have 
been made ; and if they are made at improper times, 
they are good, as in the tenth answer.” 

The above answers being transmitted to the Sudder 
Court, and the whole proceedings reviewed, Mr. Bran- 
don pronounced the final decree in the cause, on the 

3rd of DecewSer 1839, as follows: — 

“ As it does not at all appear by the papers, reports 
and answers of the Hindoo law-officer of this Court, 
the evidence of the Avitnesses, and answers of the law- 
officer of the Civil Court of Tirhoot, that the Bengal 
customs were followed in the family of both parties, 
and it is clearly proved that the MytMla customs are 
followed by them, therefore, and upon the opinion and 
answers of the Hindoo law-officer of this Court, and of 
the Tirhoot Court, which are decisive of the observance 
of the MytMla customs in the family of both parties, 
and upon the decisions in the eases of Dhun Sing and 
others, stated in the opinion of that Judge, and for 
the reasons given in it, which are correct and proper, 
I concur exactly in opinion with that Judge, and 
finally order that the appeal of the Appellants be 
decreed ; the decision of the Judge of Poornea, dated 
the 7th of February 1835, be reversed, and the Appel- 
lants, the sons' sons of Ghureeb Das, deceased, agree- 
ably to the opinion of Mr. A. J. a former 

Judge, recorded in his proceeding of the 17th of 
last year, be put in possession of the pergunna of Fowa 
Khalee, and other property in dispute, the estate of 
Bun Lai Sing ; Lhsd Pudmavati, Eespondent, haye jfor 
life the expenses of her support and necessary rights 
and ceremonies of a widow, according to the family 
usage of her husband.” 

On the 24th of 1840, a petition was pre- 
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sented to the Budder Court, by Tilso Bing and four 

>udmav1ti Respondents, praying that the decree, so 

UABoo related to the direction, “that the Appellants, 

doowr the sons’ sons of Ohureeb Das, deceased, agreeably to 
and others. Opinion recorded in Mr. Salhsd’s proceeding, be 
put in possession of pergunna Powa Khalee, and other 
property in dispute,” might be amended, and an order 
passed, directing the petitioners to be put jointly in 
possession mth the other present Respondents, that 
theie might be no dispute hereafter in the execution of 
the deciee of the BiiddsT Court about shares and par- 
tition. By an order of the Budder Court, bearing date 
the ■ oth of March 1840, it was ordered, “ that the 

deeiee of this case be made joint without prescribing 
shares.” 

The Appellant, after praying for a review of judg- 
ment, which was refused, brought the present appeal, 
which now came on for hearing. 

M.V. Duller, Q.C., Mr. Jackson, and Mr. Forsyth, 

for the Appellant. : C 

The claim of the Appellant is founded, as to one 
moiety of the estate, upon her right to succeed as the 
widow of PohpvJ Bing, who died without issue, and as 
to the other moiety, as devisee under the Will of Rung 
Lai Bing, The law oi Nuddea must be applied to this 

customs and usages upon which the Court 
below determined &e question, are the same in Nuddea 
as m Myma, to the law, a child- 

ip widow IS entitled to succeed to her husband’s 

Keerwt Bmg Y. Kooldhuil Bing (a). 

(a) 2 Moore’s Ind. App. Cases, 331. 


Kany 
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mentary disposition by Rtmg Lai Sing is valid and 'S 47 - 
effeetual in law. Muir as Lachmia v. Chalekany Yen- 
cata Rama Jag ganadha Roiv (a). Rahoo Janokey Doss 
Bindabun Doss (&). Bengal Regulations, XXYVI of 
1793, and V. of 1799. But there is a fatal objection 
to the -claim of the Respondents, which is barred by the 
provisions of Eegulations III. of 1793, and II. of 1805. 

The Respondents claim upon the general principle, 
that all the members of an undivided Hindoo family 
are equally entitled to the property acquired by their 
ancestor, or by any of his descendants, by means of 
the funds which they acquired from such ancestor. 

They do not claim as heirs of Rung Lai Sing, the 
person last seised, who died in 1825, but as having 
been co-heirs with him, of Ghureeb Das. The title of 
the Respondents, as members of an undivided Hindoo 
family, first accrued on the death of Ghureeb Das, 
their ancestor. They have failed to prove that they, or 
those through whom they claimed, had ever any joint 
interest in the property in dispute : on the contrary, 
the finding of the Provincial Court established the fact 
that the estate was held as the property of Suree Sing 
and his descendants, vithout any participation therein 
by the Respondents, or those through whom they claim. 

There has been an adverse possession since Euree 
Sing, the Respondents are, therefore, barred by the 
Regulations of Limitation ; for there is nothing in the 
case of co-sharers, to prevent the Regulations being 
pleaded in bar. Radachurn Mohapatur v. Gunganaraen 
Mohapatur {G). Ramdhun Sein y. Kishen Eardh Sein{d). 

(а) 2 Moore’s Ind. App. Cases, 54. , 

(б) 3 Moore’s Ind. App. Gases, 175. ^ 

(c) 1 Ben. Slid. Dew. Reps., 297. : 

(d) 3 Ben. Sud. Dew. Reps., iOO. ; 




CASES IN THE PRIVY COUNCIL 


iS47- Nmidram Dyaram v. Diila Bhaee Kurparam (a). Sheikh 
rany lindad All v. Hdussunuxt Koothy Begum (&)• Assiuning 
-dmavati property to be thus separately acquired by either 

dollar Suree Sing, or Sohhe Kurun Sing, the Eespondents 
can have no claim so long as any heir, male or female, 
of Huree Sing, ov Sobhe. Kurun Smg, or any legatees 
or donors from such heirs, exist. 


Mr. Wigrmi, Q. C., Mr. E. J. Lloyd, and Mr. 

Edmund F. Moore, for the Respondents. 

The right of succession to this property is governed 
by the law of Mythila, and according to that law the Re- 
spondents, the sons’ sons of Ghureeb Dos, are entitled to 
succeed to the estate vacated by Huree Sing’s decease. 
Rutcheputty Butt Jha v. Bajunder Narain Rae (c). It 
was a question of fact for the Court below, whether the 
Bengal or the Mythila law was to be applied, to deter- 
mine the right to succeed ; and it was satisfactorily esta- 
blished, that the family observed the religious customs 
and ceremonies of Mythila, and, therefore, the Sastras 
of Mythila must regulate the rights of the parties. 
Rajchunder Narain Chowdry v. Goculchund Goh (d). 
Rutchmeputty Butt Jha v. Bajunder Narain Rae. If it 
were a question of lex loci, the Mythila law' would 
govern, as the property is situate in Mythila. No 
evidence was given, to prove the alleged Will of Rung 
Lai Sing. The depositions filed by the Appellant 
were those taken ex parte, before the Oollectorj in a 
preliminary proceeding for the purpose of registration : 
such deposition’s are not evidence to bind the Respon- 

(a) 1 Moore’s Ind. App. Cases, 414. 

(b) 3 Moore’s Ind. App. Cases, 1. ^ . 

(c) 2 Moore’s Ind. App. Cases, 132. ^ ^ 

(d) 1 Ben. Slid. Dew. Reps., 43. 
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dents in this suit; but assuming that the Will was a > 847 . 
well-executed instrument, it is not valid and operative 
by the Mythila law. Sham Singh v. 

Umraotee (a). IP. Macnaghten’s Cons, on the Hindoo Docf^rR 
Law, 274. 1 Strange’s Hindoo Law, 259 267 ( 2 nd 
Edit.) A Will, according to the Hindoo law 'in force 
in Mythila, must be considered as a deed of gift, and is 
invalid unless accompanied by possession. 1 F, Mac- 
naghten’s Cons, on the Hindoo Law, 274. 1 Strange’s 
Hindoo Law, 254. ( 2 nd Edit.) The same result would 
also apply if the Bengal law prevailed. Bung Lai Sing 
could not by that law make a Will, disposing of the 
ancestral immovable property to the prejudice of his 
heirs. Bhowannychurn Bunhoojea v. The Heirs of Barn- 
haunt Bunhoojea (b). No question relating to the Will, 
in stiictness, can now be raised, for the order of the 
Sudder Court, of the 9th of May 1833, setting it aside, 
was never appealed from. The only other point raised 
by the Appellant is, that we are barred by the Bengal 
Regulations of Limitation, III. of 1793, and 11 . of 
1805 : neither of these Regulations, or any of the 
authorities cited upon this question, by the Appellant, 
apply: we claim as the heirs of Bung Lai Sing, the 
Zemindar last seised. 

The Right Hon. T. Pembebtost Leioh : 

It appears to their Lordships, in this ease, that the 
mode in which the Respondents have stated their case 
at the bar, makes it quite unnecessary to enter into 
any consideration of the several questions, which were 
opened to the Court, on the part of the AppeUant.^^^^^^^^^^ 

The Respondents now rest their claim to this estate, 

■ ' {a) ;2 Ben. "'Slid A Bew-;' Eeps,,.^ 

■' '(■£>)',■ 2 ■'■■Ben. 
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entirely as the heirs of Rung Lai Sing. They say, 
that Rung Lai Sing died intestate ; and that they, the 
Respondents, are his heirs. They claimed the property 
immediately npon the death of Rung Lai Sing, and all 
question, therefore, upon the Regulations of Limitation, 
appears to us to be out of the case, so far as applies to 
the title they set up, as heirs of Rung Lai Sing. 

So again, all question as to the property being an- 
cestral, or not ancestral, and as to the family being 
divided or undivided, must be put out of consideration. 
The only two questions appear to us, to be, first, did 
Rung Lai Sing die intestate! and secondly, if he did 
die intestate, are the Respondents his heirs? 

With respect to the first question, when the case 
was originally opened to us, the factum of the Will 
appeared to have been proved in the cause, and not to 
have been disputed by any cross examination of those 
witnesses, who appeared on the part of the Appellant, 
or otherwise. Under those circumstances, it did appear 
to us to be somewhat singular that merely upon a 
general presumption of fraud, the question, as to the 
validity of the Will, should have been decided against 
them ; but it turns out now, that improper evidence 
was given in the suit, upon the fact of that Will 
being, or not being, genuine. On the death of Rung 
Lai Sing, Q&visi.m depositions were taken, not however 
in this suit, but long before the institution of this suit ; 
and it appears that they were taken for an entirely 
distinct purpose, namely, in one case for the pur- 
pose of the proceedings in the Civil Court, and in 
the other case for the purpose of proceeding before 
the Collector. The object of the proceedings in the 
Civil Court, was to substitute the name of the Ap- 
pefiant for t^^ of iaU in all pro- 
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ceedings with respect to the Zemindary. The object 
of the proceedings before the Collector was to have 
the name of the Appellant registered, instead of the 
name of Rung Lai Sing, as proprietor of the Zemin- 
dary. Now it seems that the Collector acted xipon the 
"^\ill, and that the Civil Court acted upon the decision 
of the Collector. The decision of the Collector, of 
course, was not a proceeding in any Court of justice at 
ah. It was not a judicial proceeding ; and by Eegula- 
tion VIII. of 1800, section sxi., it is expressly provided, 
that the entry of the Collector shall not in any degree 

affect the rights of any party whose name may he 
legistered therein, as the ostensible proprietor of the 
land, 01 whose name may not have been registered as 
the proprietor, but who may estabhsh a right of pro- 
perty in the Adaiolut, or otherwise.” It does not very 
distinctly appear xvhether the Eespondents had, or had 
not, an opportunity of cross-examining the witnesses. 
It does not appear that they had, for they presented a 
petition, alleging that this Will was a fabrication, and 
prajing that certain witnesses, whose names thev men- 
tioned, might be examined to prove the fact of that 
fabrication. What was done upon this, does not dis- 
tinctly appear ; but at all events, it was a distinct notice 

to the Appellant, that the Eespondents alleged the 
Will to be a forgery. 

When the suit was brought, the intestacy was al- 
leged ; and in this state of things, certainly it was 
incumbent upon the Appellant, if she relied upon that, 
which was thus disputed, to produce clear and conclu- 
sive evidence in favour of that instrument. But in 
fact, she produced no evidence whatever ; that is, ho 
evidence which could have much weight, we thinfc, in 
any Court of justice. It was, however, received below. 
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and, therefore, we do not apprehend that we can treat 
it, as not being evidence in the cause. But still it is 
evidence of such a character, that it appears to us 
impossible for any Court to rely upon it. 

Now the Sudder Court were of opinion, that the 
Will must be disregarded ; and on the 9th of May 
1833, they pronounced an order, which, after stating 
that the Will produced by the Appellant was not 
correct or credible, and that, by the legal opinion of the 
Hindoo law-officer of this Court, it appeared that the 
estate of Hung Lai Sing descended to the Plaintiffs by 
the Hindoo law, current in the country of Mythila, and 
that Rany Pudmavati was entitled to the expenses of 
her support and religious ceremonies, according to the 
usage of the family ; the Court then decided certain 
inquiries vdth respect to that law. 


It is said that that order, which was made on the 
9th of May 1833, was founded upon the assumption 
of the invalidity of that Will, and -that, not having 
been appealed from, the question of the validity 
of the Will is not now open. Now it does not appear 
to us to be necessary to decide that point, because we 
are clearly of opinion, that there was no evidence before 
the Court, upon which they could properly have acted 

to affirm the validity of that Will. 

Then the fact of the Will being out of the case, of 
course it becomes unnecessary to consider whether, by 
the law, there was a power of demising, or not, 

and, therefore, the very able argument addressed to 
the Court, on behalf of the Appellant, it is not neces- 
sary for us to deal with. 

^ The whole question, therefore, is, does the Mythila 
lavr prevail in this family, to govern the descent of its 
propertyt and, if it does, are the Respondents, by law, 
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the heirs f Now, the pedigree is not disputed, and we *547. 

have the opinion of all the law-officers, that, according 

to that pedigree, the Eespondents are, bv the Mvthila 

law, the heirs, and there is nothing appearing Tn the iSiS 
cause against that. sing 

hiow, how does the Mythila law govern this case? 

Upon this point there appears to have been a most 
careful inquiry, in the Court below. The decree of 
the MoorsJiedabad Court assumed that the Bengal law 
prevailed, and upon this the Eespondents appealed to 
the^ 8 udder Court, which, upon hearing the cause, 
decided that the Mythila law prevailed. Now, this fact, 
that the Mythila law was to prevail, does not, at that 
time, appear to have been disputed, for we find the 
matter thus stated by the Judge, Mr. Walijole: “It 
appears, by the papers, that the real claim of the 
Plaintiffs is for the estate of Rung Lai Sing, and that 
the estate of Ghureeh Das, and others, is stated only 
to trace the connection of the ancestors. The allega- 
tion of the Appellants, that the Mythila law is foUowed 
in their family, appears to be correct, and is not de- 
nied by the Eespondents. It is, therefore, necessary, 
in^ this case, to ascertain which of the two, and the 
third, parties is entitled to the estate of Rung Lai 
Sing, 'Who died unmarried, and without issue, by the 
Mythila law.” On the 20th ol February 1833, that 
decree was made, directing the inquiry as to who, 
according to the Mythila law, was entitled to succeed,^^^^ ^ ^ ^ 
which law was to prevail, and on the 3rd oi April 
1833 an opinion was given in favour of the Eesppn- ^ ^ ^ 


Upon this, the Appellant presented a petition, al- 
leging that the law did not prevail in her 

family, and that was the first occasion on which that 
representation was made. Thereupon^ on the 9th ofi 
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May 1833, the Sudder Court remitted the cause to the 
PoumvATi Court, ^ treating the Will as invalid, and 

Baboo inquiry into the fact, of which law pre- 

^siNcf^ vailed in this family. A vast deal of evidence was 
and others, go^e into, when the ease came before the Poornea 
Court, which had succeeded the MoorsJiedahad Court, 
and they decided that the Bengal law governed the 

succession. 

Against this decree there was an appeal to the 
Sudder Court, and, on the 15th of January 1838, the 
cause came before Mr. Harding, one of the Judges of 
that Court. The judgment sets forth, that in consi- 
deration of the dispute and statements of both parties, 
and the nature of the case, it is necessary to ascertain, 
before the decision, what were the customs and rights 
of marriages and funerals, deposed to by the witnesses 
of both parties, whether they were, according to la" 
01 not; the pleaders of both parties were, therefore, 

questioned, and they consented to refer the matter to 

le Hindoo law-officer of this Court. Ordered, there- 
lore, that a copy of the proceedings be sent with the 

a^ordf J of both parties, to him, with 

date nf ^ 

the «>«sideration to 

positions, whether the marriage and funeral 

// “ Myfhila law, stated by the 

mtnesses of the Plaintiffs to be oheei-yed in the fLilv 

of both parties, can be nnderstood. also, of thT VScI 
stlt d*b ®™>lorly, the customs and rights 

S" to tte W ‘0 bo accord- 

MlaUa law. ’ «lo». the 

ren<rrt‘^n ““““ 

_ P in favour of the E^spondents. The Appel- 

with the report, which was merelv 

mj 
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a short statement of the officer’s opinion, being in 
favour of the Respondents, without going into parti- 
culars. And on the 26th of June 1838, the case 
came before Mr. Hailed, another Judge, and he di- 
rected further questions to be prepared, in order fur- 
ther to elucidate this matter. 

A further opinion was then given by the Hindoo 

law-officers, and that opinion was also in favour of the 
Respondents. 

Upon this, the Judge of the Sudder Court, before 
whom the case originally came, was of opinion against 
the decree of the Court below, and it became neees- 
sai’y, as we understand the practice is, to go to a 
second Judge of the Suddef Court 5 and, accm’dingly, 
it did go to a second Judge. And then, it appears, 
that he made a still further inquiry upon this subject, 
after having called the pleaders of both parties; 
and he settled the questions, it appears, in their pre- 
sence: and they must, therefore, be taken to have 
both agreed upon those questions. The questions, in 
this case, were originally prepared for the opinions of 
the Hindoo law-officei's, and it seems to have been 
considered, justly perhaps, that after all that had 
passed, the Hindoo law-officers having given their 
opinion several times, it would be better to take the 
opinion of the officer of ^e Tirhoot Court, where the 
law prevailed. Those questions were prepared, aiid 
the officer of the Court of Tifloot gave his answers 
upon all those questions. 

N ow, these questions were framed with a view of 
enabling the Court to judge, by the answers 
particular questions put by him, whetherj according to 
the evidence which was before him^ of what appeared 
to have been the ceremonies used in this 
MyfMa law, or the BengoJ Jam, prevailed ; ah 

: Tv:-_38:v h.v: N 
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<1 

clearly ol opinion, that the UytUla law prevailed, and 
oonflimed the opinion of the first Judge, and the deci- 

sioii was finally pronounced. 

Now, it is admitted, that it is utterly impossible tor 

any European Court to weigh, very nicely, the efiect 
of evidence of this kind, as to particular ceremonies, 
and the weight which is to be due to those partieulai 
ceremonies, as establishing the fact of one law prevail- 
ing, or the other, and, therefore, the learned Counsel 
at the bar have, very naturally and very properly, 
abstained from going into any minute examination of 
the evidence, upon this point. The question, theie- 
fore, for us, is, is there evidence before us, which 
shows that the opinion which was come to, after 
repeated investigation, and after taking the opinions 
of the various law-officers of the Courts, all of them 
concurring in the same conclusion, is an opinion by 
which we should be guided"? 

Now, certainly, so far from there being anything in 
the facts, now before us, which is inconsistent with 
this, the most important fact appears to us to be 
consistent with it. On the death of Sobhe Sing, 
Pohput Sing, and Btmg Lai Sing, being his sons, 
became joint proprietors, and entered into posses- 
sion of this estate. PoJiput Sing died, leaving a 
widow, and, according to the Bengal law, the widow 
oi PoJigut Sing would have been entitled, under these 
circumstances, to succeed to the share of PoTiput 
Sing, her deceased husband, for her life. And, cer- 
tainly it was understood, from the original statement 
of the case, that, upon the death of Pohput Sing, she 
did so succeed to her husband’s share, and that she 
came into possession of the other half of the estate, 
upon the death of Bung Lai Sing. But the evidence, 
upon examination, turns out to be quite the reverse; 
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for it is clear that Rung Lai Sing, upon the death of 
Pohput Sing, presented a petition, stating his title, as 
a title to the whole estate, and that he was let into 
possession of it, and that she was entitled to mainte- 
nance out of it, according to the MytUla law, and that 
that maintenance was preserved to her. 

Again, upon the death of Rung Lai Sing, the Ap- 
pellant herself presented a petition, and she claimed 
as successor under the Will, the whole of the property 
of Rung Lai Sing. It seems, therefore, clear, that 
upon the death of Pohput Sing, and upon the death of 
Rung Lai Sing, the succession was regulated by the 
MytUla law, and not by the Bengal law. That was 
entirely m accordance with the result to which after 
an examination of the whole of the evidence, the 

opinion that 

that decree is perfectly right, and, therefore, that it 
must be affirmed, and with costs. 

Lord Brougham: 

, w too highly the great care 

which the Court below appears to have taken, in 

obtaining the best possible information upon the suh- 

jec , a somewhat nice and intricate subject, of the 

cus oms an,d ceremonies governing this case. There 

were three or four separate inquiries, giving the uarties 
ae fullest opportunity o, suggesttog 

^ iiecBng fuither inquiry, when the reports were not 
sufficiently decisive ; and it was found that the parties 
were quite satisfied with the nature of the questions 
that were laid before the Pundits. I never saw a 
c^e better sifted than the present, and it certainly 

affords this Court great confidence in coming to 

decision which it has now pronounced. 
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Eany Seimuty Dibeah ----- Appellant. 

AND 


Eany Koond Ltjta, and Eany Eung 
Ltjta, and Others 


Respondents:'' 


On Appeal from the Sudder Dewanny Adawlut at 

Bengal. 


Sindu Law — Migration of family from Bengal to Midnapo ,, 

of laws and ceremonies of place of origin— Law Daya-bhaga 

Qift of Zemindary ly widow to stranger — Bandhus consenting 


Validity. 

Upon a claim to the inheritance of a Zemindary, situate in Midnapore, 
which had been in possession, for a long period anterior to the institution 
of the suit, by a family of Sutgop Brahmins, who had mipated from 
Bengal to Midnapore, but had retained their laws and performed f^^ir 
religious ceremonies, according to the Baya-hhaga and. other authorities 
in force in Bengal. It was held, by the Judicial Committee, affirming the 
judgment of the Sudder Court, that the Vaya-hliaga Sastras must goi ern the 
descent, and not the Mitacshara, which prevailed in Midnapore. 

A deed of gift of the Zemindary, to a stranger, by the widow of the 
Zemindar, last seised, who died without issue, which gift was made mth 
the confirmation of the Bandhus, the mother ^s brother's sons, the heirs: 
Held to be valid by the Daya-hhaga Sastras, as against a party claim- 
ing the succession, according to the Mitacshara, as being descended, in the 
seventh remove, in the male line, from the common ancestor. 


2iid & 3rd 
Dec. 1847. 
' — , — ^ 


The Appellant in this appeal was the widow and 
representative of Kmidzirp Sing, the original Plaintiff, 
who died pending a suit instituted by him, to establish 
the right to four pergv/nnas, naxoQd Midnapore, Dlialiea- 
Basar MonoJiur, Gurh, and Tuppa Bdhadurpore, con- 
stituting a Zemindary, situate in Zillah Midnapore, in 
the Presidency of Bengal. The Respondents, Rang 
Koond Luta and Bang Bung Luta, were the surviving 
widows and representatives of Baja Mohun Lai Khan, 
one of the original Defendants, whp also died pending 
the suit. Kundurp Sing, the original Plaintiff, claimed 


* Present : Members o£ the Judicial Oommittee ,- — Lord Brougham, 
Lord Langdale, Lord Gampbell, the Eight Hon. Dr. Lushihgton, 
and the Eight Hon. T, Pemberton Leigh. 

Privy Councillor,— jissessof,— Sir E. Eyan, Knt. 
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the Zetnindary under an ikrar-potta, or declaratorv 
instrument, alleged to have been executed bv ifa,* 

eammny, the widow of Raja Ajeet Sing, the Zanira 
dar last seised, by which she constituted Kundury Sing 

by hei editary right, the Zemindary, as the lineal heir 

lus to the MUacshara and other authorities current in 
tiSiu, w-hieh law, he contended, governed the right of 
succession to the deceased Baja’s estate. 

Raja Ajeet Sing died, in 1755, without issue, leaving 
Bang Bhowany, and Rang Se^ramany, his widows, sum 
viviiig, who succeeded to the Ze,ni«iarg, and held joint 
possessmn thereof till Rang Bkon^ang’s death, in the 

year Itov : from that period Rang Seeromany conti- 
lined 111 sole possession of the Zemindary. 

a d°e!d‘!f w‘t 1 jnK executed 

rn m Zenmtdary m favour of Annnd Lai 

/pan, the brother of ilolmn Lai Khan, who, by virtue 
nereof, entered into possession of the Zemmdary and 

the other property of the 

In the^year 1802, Boop Churn Mahapatur and Mus- 
sumat Kownla, alleging themselves to be heirs of the 
_eceased, Baja Ajeet Sing, instituted a suit in the 
Zillah Court of Mtdrtapore, against Anund Lai Khan 
and Many Seeromany, to annul the. gift of the 
dary. In this suit the Bany and Annnd Lai Kham pixt 
on a, joint answer to the plaint, in which iBe Bany 
^tted aad maintained the donation to Anund Lai 
Khan, This suit was dismissed. 


Seeromany 
Court 
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set aside the deed of gift executed by her, and to re- 
cover possession of the Zemindary. The Plaintiff was 
nonsuited, on the ground of misjoinder, leave being 
reserved to her to bring a suit against Anund Lai Khan 
alone, for recovery of the Zemindary. 

In pursuance of the leave thus given, the Rany in- 
stituted a second suit, in the Zillah Court, against 
Anund Lai Khan alone, and Anund Lai Khan put in 
his answer ; but before the cause came on for hearing, 
the proceedings were transferred, agreeably to Reg. XIII. 
of 1808, to the Provincial Co^^rt of Calcutta. 




Pending this suit, Anund Lai Khan died, having, pre- 
■viously to his decease, conveyed the Zemindary, in dis- 
pute, to his brother, Mohun Lai Khan, who was admitted 
to defend the suit. 


On the 30th of Marc/i 1811, the Provincial Court, 
after having taken the opinion of the Pundit of the 
Court as to the validity of the deed of gift by the Rany, 
held it to be invalid, upon the ground that such a deed 
could not be effectually made without the concurrence 
of all the expectant heirs of Ruja Ajeet Sing, who were 
his mother’s brother’s sons; the Provincial Court, 
therefore, decided the case in favour of the Rany. 

Moh/wn Lai Khan appealed from this decision to the 
Rudder Gowct, but that Court affirmed the decision of 
the Provincial Court (o). Mohun Lai jSTAaw appealed 
from this decree to England. Pending the appeal, 
JRamy 8 eeromcmy died; and, on her death, the property 
came into the custody of the Court of Wards. 


Upon Rany’ s death, Kundu<rp claimed the 
Xemiadari/, and, as it was also claimed by MoAw Lai 



of the XiZZofe Court^^ 0 ^^^ Midnaporef 0 x 1 


(a) See ease reported, 2 Ben. 32. 
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the 24th of December 1813, ordered that Mohun Lai 
Khan and Kimdurp Sing, and any other persons who 
might have claims to the possession of the Zemindary, 
either by inlieritance or by any other right, might pre- 
sent petitions^ on the subject to the Judge of the Zillah 
agreeably to Section iv, of Eeg. V. of 1799. 

JMmn Lai Khan and Kn^idm-g Sing aecordinglv 
ffled petitions in support of their several claims, and 

the Judge of that Court proceeded to a smiimarv trial 

tliereof. 

Kmidurp Smg rested his claim upon an ikrar-potta 
or deed of gift, alleged to have been executed in his 
fa-vmi^ by the Rang, shovtlj before her death. Mohun 
Lai Khan rested his claim, not only on the ground of 
the gift in favour of Anund Lai Khan, and his appeal 
to England, but also on the ground that the right of 
possession was accorded to him by the heirs of Baia 
^eet Sing, the mother’s brolher’s sons of Za 



The Judge, on the 24th of December 1813, recorded 
his opinion, on the several claims, in substance, as fol- 
lows: “The ikrar-potta, or agreement, dated the 3rd 
of As sin, being the end of 1219, AmU, one day before 
he death ot Rang Seeroynany, which Kundurp 8mq \i8,B 
presented to the ZiUaL Court in support of his Lim 
to the abhishek of Zemindarg, &e., as his right and 
possession, as having been executed hj Bamy SeeM. 
many, was fabricated after the demise of the said 
and is not genidne nor worthy of eonMenee, and^^^ 
right of Kmidnrp to the property left by the 

has not been proved or established, either by the docu- 
ment, or by hereditary rig:ht according to the SastrasZ' 
The CoTirt 
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betvusta of the Pundit of this Court, which was filed 
in the suit, Mohun Lai Khan v. Bany Seeromany, and 
the contents of which were entered in the decree of 
this Court, dated the 31st of August 1812, Koochil 
Bhoonya, and Bulbhudder Bhoonya, and Badha Govind 
Bhoonya, the sons of Sagrissa Bhoonya, and Bam 
Kishen Bhoonya, the brothers of the mother of Baja 
Ajeet Sing, are the heirs of Baja Ajeet Sing, the hus- 
band of the Bang Seeromany, and, after the demise 
of the Bany, will be entitled to the Zemindary, &c., 
the property left by Baja Ajeet Sing and the^ Bany. 
Three of the heirs above-named have, of their own 
accord and will, presented la-davis (or renunciations) 
to the Zillah Court, under their own signatures, setting 
forth that they have received a consideration, in lieu of 
their rights, from Mohun Lai Khan, and transferring 
their hereditary rights in the property left by Baja 
Ajeet Sing and Bany Seeromany, to Mohun Lai Khan; 
and Koochil Bhoonya, who, after presenting the first 
petition, in conjunction with Badha Govind Bhoonya 
and Bulbhudder Bhoonya, to the effect above stated, 
presented a second petition to the ZUlah Court, stating 
his opposition to the conveyance of his own rights, 
subsequently presented a third petition, alleging the 
transfer of his own rights to Mohun Lai Khan, to the 
Zillah Qouxi, and personally attended and acknowledged 
that he was aware of the contents of the petition, and 
twice signed the same with his own hand. Notwith- 
standing the circumstances above detailed, in conse- 
quence of Mo Lai Khan loLBNmg appealed to 
on account of the suit decided by this Court, and that 
the appeal in this suit is pending, it is, in the opinion 
of the Judge, proper thaf the Zemindar in dispute 
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remain in the custody of the Court of Wards until the 
appeal to England be decided. ’ ’ 


The last proceeding came before the Sudder De- 
wanny Adawlut, and that Court being of opinion that 
no sufficient reason appeared for continuing the Zemm- 
dary in the custody of the Court of Wards, by an in- 
terlocutory order, bearing date the 14th of February 
1814, directed the Judge of the Z ill ah Court to give 
effect to his summary decision, by placing Mohun Lai 
Khan in possession, if he thought him the person en- 
titled, on his giving security. Accordingly, by an 
order of the Zillah Court, dated the 4th of March ^814, 

Mohun Lai Khan was directed to be put in possession 
of the Zemindary. 

The correctness of the conclusion arrived at in this 
summary proceeding was afterwards brought by Kun- 
durp Sing, in the way of appeal, before the Sudder 
Court, ^ and^ Mr. Harington, the Chief J^ge, after 
lecoiding his opinion, that there was strong presump- 
tion that the deed of gift adduced by Kundurp Sing 

was fabricated, submitted the following questions to the 

Pundits ; — 


1 iist Question, ^^feupposing the genuineness of the 
document in (Question to be estublished, und thut. Runy 
Seeromany put her signature to it while in the posses- 
sion ot her reason, one day before her dissolution, what 
part of the property in the Zemindary left hj Raja Ajeet 
Sing, and in its produce, and in the other effects left 
by Baja Ajeet Sing, which were in the possession of 
Rany Seeromany, also of the property acquired by 
Seeromany herself, goes to the Appellant by virtue of 
the gift and the wusseeyut of the BanyP’ 

Second Question.— -^ISupposing the gentdneness 

and credibility of the document be not established, and 
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that some of the descendants in the line of the deceased 
Rally’s father and grandfather are living, is the stri- 
dhana (personal property) left by the said Bany to go 
to the descendants of the Rany’s father and grandfather, 
or to her late husband, Baja Ajeet Sing’s mother’s 
brother’s sons, or others of his heirs, as their right of 
inheritance I ” 

To these questions the law-officers of the Court de- 
livered their opinion in the following terms : — 

“Supposing the genuineness of the aforesaid docu- 
ment be estabhshed, and that Rang Seeromany put her 
signature to it while in the possession of her reason, 
one day before her demise, yet, as Rany Seeromany 
has, without the permission of the heirs, also as she 
has not separated the conditional gift, which goes to 
state that the donee shall have possession after the 
death of the said Rang, and as she has made a wussee- 
yut of th*^ Zemindary, left by Baja Ajeet Sing, and of 
its produce, and of other effects left hj Baja Ajeet Sing, 
which were in her possession, and the property she 
(the said Rany) acquired by means of the Zemindary, 
and the aforesaid produce which appertains to the 
Zemmdary, and the produce above adverted to; and 
as the gift and the uusseeynt made by Bang Seeromany 
of three denominations of property, as aforesaid, are 
invalid under the Sastras, therefore, the said three de- 
scriptions of property cannot go to the Appellant by 

^ virtue of the gift and the made by the Bang 

aforesaid. However sncb ■nmnoT+ir oc t> a 

^ ^ bucn property as Rany Seeromany 

acquired, independent of the means of the Zemmdarg 

m produce above adverted to, is her 
As the Rang can exercise her separate- right in maMng 
a gift and a 0^ with the ex- 

ception of immoveable property 
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husband, therefore the stridliana of the Rany in ques- *847. 

—"“'it "-I 

tion (with the exception of the inunoveable property Rany 

^ ^ JT jr ./ SRIMUTY 

given to her by her husband) can go to the Appellant dieeah 
by means of gift and a wusseeyut of the same. This rIny 
hewusta has been delivered according to the Day a- 
hhaga.” The annexed to this opinion, extracts 

from the authorities. 

The second question put by the Court having refer-, 
ence only to the stridhana, or personal property of 
the Rany, it is not necessary to set forth the answer 
given by the Pundits to that question. 

On the 2nd of August 1815, the Rudder Court 
ordered that the summary decree and order of the 
Zillah Court should be affirmed and maintained, and 
the appeal dismissed. 

On the 6th of Novemher 1815, Kundurp Sing insti- 
tuted a suit, in forma pauperis, in the Provincial Court 
of Calcutta, against Mokun Lai Khan, the 'then Ze- 
mindar in possession, and also against Radha Qovind 
Bhoonya, Koochil Bhoonya, and ,Bulbhudder Bhoonya, 
his mother’s brother’s sons of Baja Ajeet Sing; and in 
the plaint he set forth his title as descended, in the 
seventh remove, from the common ancestor, LiikMm 
and after admitting that his uncles Qu jr a j and 
others were more nearly related to the conunon an- 
cestor than himself, said that they had relinquished 
their rights in his favour, and he claimed the 
dary as the nearest male heir, according to the usage 
of the family, and the extant in Omsa, and he 

also alleged that the late Seeromany had, on the 

day previous to her decease, executed the ikrar-potia M 
his favour, whereby she made over to him the entire 
Zemindary and other property and effects which) s^ 
had in her possession, and constituted hini^^ A^ 
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1847 - Mokhtar of tliem, and her heir apparent, and he 
rany thereby claimed the Zemindary. 

Skiaitittv 

dibkah The Defendant, Mohun Lai Khan, filed his answer, 
ra"ny 23rd of January 1816, wherein he denied 

that the Plaintiff was related to Baja Ajeet Sing, or 
and others, had ally claim to the Z emindary ; he moreover denied 
the validity of the alleged deed of gift of Bang Seer 0 - 
and, after referring and relying upon the pro- 
ceedings already taken, and the judgment and decision 
of the Sudder Court, in the summary proceedings, he 
took issue upon the allegations of the Plaintiff relative 
to the usages of the family of the deceased Baja, and 
the Sastras followed by them, insisting that they were 
the Sastras followed in Bengal. 

The other Defendants put in their answers. 

On the 23rd of May 1818, Kiindurp Sing filed a sup- 
plemental plaint, forma pauperis, denying that the 

usages of Bengal were current or received in the family 
of Baja Ajeet Sing. 

Badha Oovindi Bhoonya and Bulhhudder Bhoonya, 
two of the Defendants, died, and the Provincial Court 
admitted other parties to represent the respective in- 
terests of those deceased Defendants. 

^ The cause being at issue, evidence, both oral and 
documentary, was produced on both sides. The Plain- 
tiff filed,^ a other documents, the alleged deed of 
gift,^and examined witnesses to prove its esecution by 
the These witnesses spoke to acts done in their 

presence by the Bamy. The Plaintiff failed in provino- 
aUeged deed was executed with the eoneui° 
rence of the expectant heirs, whose consent would be 
necessary to give validity to the deed, if genuine. 
Thp^^^^^c^ by virtue of the deed, failed. 

claim as heir of 
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Raja Ajeet Stng,^ the Plaintiff failed in provinfr his 
scent in point of fact; and, according to the pediirree 
on which he relied, it appeared that even according to 
the ■ rules of descent by which he claimed, there were 

nearer heirs of Raja Ajeet Sing still living; and al- 
though he called witnesses on the i, b- -i i • 

subject, he tailed m 

evidence to show that the rules 
of the Mttacshara were followed in the fainilv of R 

Ajeet Sing, 

The Defendant, Mohun Lai Khan, j^rodmed nrnne- 

lous mtnesses, to prove that the alleged ihrar-mtta 
was a fabricated instrument, and also that the reli^o-ions 
ceremonies in Ajeet Sing’s family were perff.'rmed 

according to the BayaMaga and other Snsf,-„a „f 

Bengal, ) 

After the evidence had been taken, Mr. Gilhert Co- 
ventry Al aster, the First Judge, before whom the cause 
was pending, submitted the following questions for 
the consideration and lewustas of the of the 

Courts : — 

^ Fiist Question. In the event of the Raja of the 
Siitgop caste, who has been the holder and possessor 
of his hereditary Zennindary, dying without issue, and 
of his wife, who has been the holder and possessor of 
the Zemindary left by her husband, dying, supposing 
there to be in existence sagotras of her husband, of the 
seventh remove, and bandhus, viz., mother’s brother’s 
sons of her husband, which of those persons, according 
to the MUacshara Sastras, and which persons accord- 
ing to the Daya-hhaga Sastras, will become the heirs 
and owners to the Zamindary referred to? Write out 

T . 

to both Sastras under 


1S4J 


R4 
Srimuty 
1)1 beam 

KaKY 
■ Kookd 

LUTA 
Slid ctliers, 


a 






on 

questions, and file it.” 

Second Question.— “ In what particular eountries, 
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appendant to what particular soohas, are the hewustas 
of particular /Sas^ras current and in use!” 

On these questions, heivustas were obtained from six 
Pundits. 

In answer to the first question, one Pundit gave an 
opinion to the effect, that, as between a person the 
seventh in descent and the mother’s brother’s son, the 


former, and not the latter, would be heir, and that this 
was the rule both by the Mitacshara and by the Daya- 


hliaga. 

stating 


But the other five Pundits all concurred in 
that the rule of the Mitacshara and of the 


Daya-bhaga were different, and that, according to the 


Mitacshara, the seventh in descent would succeed, 
whilst according to the Daya-bhaga the mother’s bro- 
ther’s sons would be entitled to succeed. 

In answer to the second question, one of the Pundits 
of Midnapore stated that the Daya-bhaga was in force 
in Midnapore. The opinions of the other Pundits on 
the second question did not give anj^ express opinion 


whether, at Midnapore, the rules of the Mitacshara or 
the rules of the Daya-bhaga prevailed. 

The bewustas having been received by the Court, the 


cause was then heard at various dates in the month of 
F ebruary 1826, before Mr. Turnbull, the Officiating 
Judge of the Provincial Court of Calcutta, who directed 
a genealogical statement and questions to be submitted 


to the Pundits of i)iQ Budder Court for their opinion 


thereon 


The genealogical statement and questions were as 
follows: — 
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Ll'khun Sing. 
I 

Prosottum. 


Pertab Mahapatur, 
Sooboodhee. 

I 

Doorjoodhun. 

I 

Rusheek. 

I 

Bus tarn Churn. 

I 

I I . I 

Mohun. Zorawiir. Gujraj. Somyr. 

I 

Kundurp, 
the Plaintiff. 


Sangram. 

I 

Raghunath. 

I 

Ram Sing. 

Juswunt. 

I 

Ajeet Sing became the bolder, and 
died without ‘ssae j his wife 
Seeroraany became the holder, 
and died. Since the demise of 
Mu.'^sumat Seeromany, ihe mo- 
thei’s brother’s son-^ of her hus- 
band, Ajeet Sing, are claimants 
for the Zenatidary. 


The first Question. — “According to the genealogical 
table given above, does the hereditary Zeniindary (here- 
tofore possessed by Ajeet Sing, and left by Liikhun 
Sing, the great ancestor, after the demise of Bang See- 
romany, the wife of Ajeet Sing, and who was possessor 
thereof, and died) belong to the mother’s brother’s sons 
of Ajeet^ Sing, besides whom there are, apparently, no 
other persons, heirs, of the line of descendants of S'lm- 
gram, the eldest son of Prosottum Sing, alive, or does 
it belong to Kundurp Sing, the Plaintiff, who is in the 
eighth remove, one of the descendants of Pertab Ma- 
hapatur, the second son of Prosottum Singl Write 
out a bewusta on this point, according to the Daya- 
bihaga Sastra” 


Second Question.— “Under the circumstances above 
detailed, according to Sao. Mitacshar a Sastras, does it 
descend to the mother’s brother’s sons of Ajeet Sing, 
or to above named?’’ ^ 

The answers of bhe Pundits of the tS'tidder Court to 
these questions were to the following effect 


“According: 


to MiA Ka/yarKkagd,^ compiled 




Rany 

MUTY 

Bibeah 


■' 27* 

Rany 

Roonb 

LUTA 
and others. 
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1847 - Vahana, if a descendant from th.e same ancestor in 
rany tlie seventh remove, and the mother’s brother s son of 
the deceased proprietor of the property, he alive, of 
rajjy these two persons, the mother’s brother’s son has the 
koond Qf succession to the property left by the deceased 

and^others. proprietor thereof; and, according to the Mitacshara 
compiled by Vijnyaneswara, of these two persons, the 
descendants in the seventh remove will be entitled 
thereto, and not the mother’s brother’s son.” 

On the 21st of February 1826, Mr. Turnbull 
pronounced his judgment, and after setting forth 
at length the proceedings and evidence, proceeded 
thus: — “It appears that the claim of the Plaintiff is 
based upon the circumstance that the Bany Seero- 
niany, the wife of Raja Ajeet Sing, deceased, one day 
previous to her demise, executed an abhishekt-pattra 
of the Z&tnindary in dispute, and other property in her 
possession, in favour of the Plaintiff, who is a descend- 
ant of Raja LiikJiun Sing, the great ancestor, and a 
sagotra in the seventh remove of Baja Ajeet Sing 
above named, and died the following day; therefore 
the Plaintiff, agreeably thereto, and on the ground of 
hei’editary right, as being related to the i?aja in the 
seventh remove, is, in accordance with the Mitacshara 
and other •jS'asiras current in the province of Orissa, 
erAxtleA to hhe Zeraindary in dispute ; but from the 
papers of the suit, the Court have no belief or faith in 

or genuineness of the said a6fei57ieA;i- 
pai5fm’’ The judgment then set out at length the 
grounds for disbelieving the genuineness of the Plain- 
tiff’s allegedifcrar-poiia, and then proceeded as follows: 
“Therefore no confidence can be placed in the alleged 
fact of the execution of the abhishekt-pattra in the 
lifetime of the i?aw 2 /; bnt admitting that the had 
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executed the abhishekt-pattra in favour of the Plaintiff, 1 S 47 . 
still, according to the Sastras, while there were heirs to 
haja Ajeet 8mg, how could it he legal and valid! and it 'f/iS 
IS obvious, from the proceeding of the Siidder Deimnm, ka%v 
C ourt, dated the 12th of July 1815, that, according 
to the hewusta of the Pundits, such an instrument, ando’thers 
although genuine, is not sufficient nor valid, agreeablj’ 
to the Sastras, without the concurrence and consent of 
the heirs of Raja Ajeet Sing, for a gift and bequest of 
the said Zemindary. Thus the claim of the Plaintiff, 
based upon the ahhishekt, to the Zemindary in dispute, 

IS in nowise well founded; consequently the considera- 
tion and decision of this suit rest upon this fact, 
whether the Plaintiff, who, agreeably to the genealo- 
gical table filed by himself, is in the eighth descent 
from Raja Prosottum Sing, and accordingly a sagotra in 
the seventh remove of Ajeet 6 'wi^,‘ the husband 
of Ran-y Seeromany, is hereditary according to the 
Sastra, the person entitled to Zemindary in dispute, 
or whether the Zemindary in dispute appertains to 
Koochil Bhoonya and others. Defendants, who are the 
bandhus, i.e. the mother’s brother’s sons of the Raja. 

It is clear from the papers that, if in this suit the Dayd- 
bhaga and other Sastras cnTrent in the province of 
Bengal be the test, no doubt whatever exists as to the ^ 
right o£ Koochil Bhoonya and the other Defendants; 
and on the other hand, if the consideration and judg- 
ment of this suit be conducted with reference to the^^^^^^^^ f 
Mitacshara Sastra and other books subordinate thereto,^^^^^^^^ 

the right of the Plaintiff predominates over that of 

Defendants ; for, yd of ^ PwhdM of 

Court, who has recorded his opinion to the effect 

the Plaintiff haying mo right, whether according to the t 


a or 


IF— 40 
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of the Courts of appeal of Bareilly of Jehangir- 
nagur, and of Zillah MidnaporB, whosQ bewustas h.B.YB 
been received agreeably to a call made by the former 
Senior Judge of this Court, concur in this point: that 
the Plaintiff is entitled to the Zemindary according to 


the MUacshara and other books subordinate thereto, 
and that the Defendants are entitled to it according to 
the Daya-bhaga, &c., current in Bengal; and further, 
the bewusta of the Pwidits of the Sadder Deivanny 


Court, which, in consequence of the incompatibility 
betn’een the opinion of the Pundit of this Court and 
the opinions of the Pundits of other Courts, was called 
for bv me, is affirmatory of the bewustas given by the 
Pundits of the Courts above named ; but this fact does 
not at all assist the views of the Plaintiff, because the 


allegations of the Plaintiff in respect to the use of the 
MitacsJiara Sastras in his family, in order to establish 
his claim, are, in my opinion, altogether inaccurate, 
and have not in any way been proved, and no depend- 
ence can be placed upon the depositions of the witnesses 
who have given e\ddence on this point. ” The iudg- 
ment then finally declared that the claim and alleged 
rights of the Plaintiff to the Zemindary in dispute, 
had not in any way been proved and established, and 

ordered that the suit be dismissed, with costs. 


The Plaintiff presented a petition to the 
Deivanny Adaivlut of Bengal, for leave to appeal from 
this decree, ij? forma pauperis, which the S'wdier Court, 
pursuant to Reg. XX'^Cni. of 1814, permitted. 


Pending the appeal before the ^tidier Court, and 
on the 28th of February 18m, Mohwn Lai Khm 

died, leaving two widows, Lwta md Rany 



present Respondents, and five sons. 


Khan, Bam 




ON APPEAL PROM THE EAST INDIES. 

Khan, Bant Chimder Khan, and Etirdp Bam Khan, all 
minois, surviving. After investigation, the names of 
the Banys were recorded in succession to the deceased, 
and the appeal defended in their names. 

The appeal came before Air. Alexander Boss, one of 
the ■Judges of the Court, who, on the 21st of August 
1830, recorded his opinion, that it seemed proper to 
ascertain from the Sastras, whether the la-davi, executed 
by the mother s brother’s sons excluded the claim of 
the Plaintiff. It was, therefore, ordered, “that a copy 
of this proceeding, together with the hewustas filed in 
the suit of Boop Churn Mahapaftir v. Mohun Lai Khan, 
and in the suit, Lai Khan v. Bang Seeromany, 

be made over to the Pundit of this Court, with this 
lorder, that, after a perusal thereof, he file a reply 
to the following question, agreeably to the Daya-hhaga 
Sastras, current in the family of Baja Ajeet Sing, 
within a period of four days, after he may receive the 
question.” 

Question. — “It is established by the hewustas alluded 
to, and the decrees of this Court, in the suits referred 
to, that, according to the Daya-hhaga Sastras, current 
in the family of Ajeet Sing, after the demise of 
Bany Seeromany, the wife of Ajeet Sing, the property 
in dispute left by the Baja and Bany referred to, will 
descend to the mother’s brother’s sons of Baja Ajeet 
Sing, who are the nearest heirs, and entitled thereto, 
and that they being forthcoming, the sagotra G&xmot 
become the heir; and it is proved by the papers, that 
the mother’s brother’s sons, notwithstanding that they 
were the rightful owners of the property in dispute 
after the demise of Bany ageeably io the 

feewMstas of the iovmQv Pundits and the decrees of this 
Court, relinquished the property to the possession of 
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1847 - Mohun Lai Khan, and executed la-davi thereof in 


:i'T* 


siuMUTY favour. It is, therefore, inquired 

dibeah mother’s hrother’s sons, the subscribing parties to the 
rany la-davi, who are the nearest heirs of Baja Ajeet Sing 
and the persons entitled to the Zemindary in dispute 


LUTA 


and others, after the demise of the Bang Seeromany, notwithstand- 
ing that there are descendants of the brother of the 
great-grandfather of Ajeet Sing, who are sagotras, have, 
or have not, the power to execute a la-davi, on 
account of the property in dispute, in favour of Wlohtin 
Lai Khan, who is an alien, without retaining any por- 
tion of the said property under their own control, or 
reserving a portion thereof, for tlie purpose of per- 
forming sradh, and as a means of maintenance to them- 
selves, and whether the said la-davi will be injurious 
to the rights of the Appellant, who is a sagotra, or 


? ? 


The Hindoo law-officer of the Court, on the 8th of 
September 1830, returned his answer to the above 
question, in the following terms : — 


“If the mother’s brother’s 


sons executed the la-davi 


(or deed of relinquishment), and who are the nearest 
heirs' of Baja Ajeet Sing, and the persons entitled to 
the matter in dispute, or the assessed lands belonging 
to him after the demise of Bang Seeromany, while 
there are living descendants of the brother of the 


father of the great-grandfather of Ajeet Sing, who are 
sagotras, ’withxoat retaining a portion thereof, or reserv- 
ing any portion thereof, for the purpose of performing 
sradh, &nd as a means of maintenance for themselves, 
in favour of Mohun Lai Khan, -who is, an alien, in such 
case the execution by them of the la-davi on account 
of the matter in dispute, without retaining any portion 
thereof; being contrary to law, as involving a vritti 



& 

■tD 


ON APPEAL PBOil THE EAST INDIES. 

fopa or a deprivation of the means of support, and a 

moiety tliereoi not liaving been rptainAr^ f +i, 

rvf ov.v,v77 r letained tor the purpose 

of sradh, or annual rites of the deeea<?Pfl 4 c i 

Llf h (property) while there are descend- 

ants, bemg forbidden and contrary to usage, whether 

the person from whom one inherits be living or not, 
ere ore the gift by deed of relinquishment of th 
assessed lands is not according to law; yet according 
0 the Daya-bhaga current in the family oi Ra ja Aieet 
8 ing, they may voluntarily make an Lgal g® 
the concurrence and advice of their sons, &c, without 
force, fear, and fraud, and notwithstanding the exist- 
ence of a sagotra, or the brother of the father of the 
great-grandfather of Ajeet Sing, in favour of MoJimi 
Lai Khan, an alien; therefore they are able to give 
a deed of relinquishment of the assessed lands, &c., 
because the mother’s brother’s sons of Ajeet Sing 
are th 4 nearest heirs to the said Baja, and the children 
of the brother of the father of the great-grandfather of 
Raja Ajeet Sing, or the AppeUant, is like an alien, and 
cannot forbid the execution of a deed of relinquishment, 
by the mother’s brother’s sons; therefore the assessed 
lands in dispute having descended to his mother’s 
brother’s sons hereditarily, and the control of a person 
to whom anything has descended by hereditary right 
is apparent to everybody ; but by that law the donor 
will be held to have committed a sin. Therefore, if 
they had retained anything, or a moiety of the assessed 
lands, for the performance of sradh (or funeral rites), 
and also a portion of the said lands, to provide 
and raiment for those who are entitled thereto 
can make a gift by a deed of relinquishment to 
Lad Khan, a. stranger, while they are m a sound 
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of mind, and voluntarily, and without force or fear or 
fraud, &c., and with the consent of children and neigh- 
bours; in the event of their retaining a portion merely 
for the sake of the honour of the thing, they can make 
a gift while in a sound state of mind, &c., as above 
mentioned; but as this kind of I'etention is not like 
retaining at all, it will be the sin of the donor. By 
the mother’s brother’s sons of Ajeet Sing, who are his 
nearest heirs, making a gift by a deed of relinquish- 
ment of the property left by Ajeet Sing, the assessed 
lands which descended to him hereditarily, to a 
stranger, Mohun Lai Khan, no injury arises to the 
sagotra or the brother of the father of the great-grand- 
father of Ajeet Sing, viz., the Appellant, because he 
had no advantage before; for, while the mother’s 
brother’s sons exist, the sagotra has no right. This 
hewusta is agreeably to the Daya-bhaga and other books 
current in the family of Baja Ajeet Sing.” 

The appeal came on for hearing before Mr, Alexan- 
der Ross, one of the Judges of the Sudder Court, on 
various dates, and on the 30th of October 1830, that 
Judge pronounced the decree of the Court, the material 
portion of which was in the following terms ; — ^‘It is 
manifest from the be-wusta oi the P^mdit of this Court, 
that the claim of the Appellant in respect to the pro- 
perty in dispute Mt hy Raja Ajeet Sing, and Rang 
Seeromany his wife, is in nowise well founded, and 
that the mother’s brother’s sons of Raja Ajeet Sing 
above named, who are his nearest heirs, had the option 
of executing a la-davi on account of the oronertv in 
dispute, in favour of Baja Mohun Lai Khan; under 
these circumstances, and with advertence to the argu- 
Ih§nt adto of the Provincial Court, 
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in my opinion the decree of the Court to the effect of 
dismissing the claim of the Appellant is right and 
proper, and affirmable. ” 

It was, therefore, ordered, and finally decreed, that 
the appeal of the Appellant should he dismissed, and 
the decree of the Provincial Court of Calcutta affirmed 
and maintained, with costs. 

Kundurp Sing was dissatisfied with this decision, 
and, on the 8th of December 1830, filed a petition, 
praying for leave to appeal therefrom, to His late 
Majesty in Council, in forma pauperis, pursuant to 
sec. xviii. of Bengal Eeg. XXVIII. of 1814. The 
prayer of this petition was, after a reference to the 
Sarrishtahdar as to the practice of admitting appeals 
to England, in forma pauperis, granted, and the Ap- 
pellant admitted to appeal to England, in forma pau- 
peris. 

After the admission of the appeal, Kundurp Sing 
died, without leaving issue male, and the appeal was 
revived by his widow. Rang Srimuty Dibeah, the 
present Appellant, and now came on for hearing. 

The Appellant prayed the reversal of the Sudder 
Court’s decree, for the following reasons : — 

I. — Because, after the death of Rang Seeromany, 

the paternal uncles of Kundurp Sing were entitled to 
succeed to tiie Raj or Zemindary as the heirs ot Raja 
Ajeet and in consequence of the renunciation, by 

those uncles, of all their claims in his favour, Kundurp 
Sing beeame entitled to the Raj. 

II. — Because Kundurp Sing weLS legally eonstituted 

by the in her lifetime, her successor to ihe Raj. 

The Eespondentsy the widows, Rang KgonK I^ 
and on the other hand, re^^ 

^follovdng reas(fiis 
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I. — ^Because the Ihrar-nama, or deed of gift, set up 
by the Appellant’s husband, was a forged and fabricated 
instrument, and, even if genuine, would have been void 
and inoperative. 

II. — Because the Appellant’s husband did not prove 
his alleged relationship to Eaja 

III. — Because if he had proved his alleged relation- 
ship to Raja Ajeet Sing, he would not have been 
entitled to the succession, according to the usages of 
the Raja’s family, and the Sastras in use at Mid- 
napore. 

The other (Respondents, Lukhi Narain Bhoonga, 
SoondurNarain Bhoonya, and MadhoosoondJiun Bhoonya, 
the representatives of BulbJiudder Bhoonya, deceased, 
and Radlia Govind Bhoonya, deceased, supported the 
decree for the following reasons 

I.— Because, according to the Daya-bhaga and other 
Bengal authorities, (which they contended regulated the 
succession to the property in dispute,) the Respondents 
were entitled to succeed thereto, as the heirs-at-law of 
the deceased Raja Ajeet Sing. 

II-~~Because the Ihrar-nama, alleged to have been 
executed by Rany Seeromany, and under which the 
Plaintiff claimed, was a forged and fabricated instru- 
naent, and, even if genuine, would, in the absence of 
their consent, have been inoperative and Void in 



Mr. Buller, G., Mx. Jackson, and Idx. Forsyth, 
for the Appellant ; and 

Mr. Wigram, Q. 0 ., Mx, E. J. lAoyd^ and Mr. 

Edmimd F. Moore, for both sets of Bespon- 
: dents, v V 

The authorities referred to, werej^^^ M Lai- Khan 
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Rany Seeromany (a). Keeriit Sing v. Koolahul "847. 
Sing (b). Rutcheputty Dutt Jha v. Rajmider Narain 
Rae (c). Rany Pudmavati v. Baboo Doolar Sing (d). 
Rajchunder Naraen Chowdry v. Goculckund Goh (e). 

Aulim CJiimd Dhur v. Beiai Govind Burrall (f) 1 Koosd 

UTA 

Strange’s Hindoo Law (2nd Edit.), 318. 2 W. ili" QC- * 

naghten’s 'RmdiOo Law, 19. 


Lord L.iS'GD.iLE : 

TMs is an appeal fi’om a decree of the Sudder Be- i6th Dec. 
wanny Adawlut of Calcutta, dismissing the suit of 
Kundurp Sing, deceased, for recove;ry of a Zemindary 
of four pergunnas, in the Zillah Midnapore, from 
Mohun Lai Khan, deceased. 

The appeal is prosecuted by the widow and repre- 
sentative of Kundurp Sing, against the two widows and 
representatives of Mohun Lai Khan, and others. 

The case is as follows : — 

On the 1st of J uly 1800, the Rany Seeromany 
being the sole possessor of the Zemindary in question, 
as the surviving widow, and heir of her deceased hus- 
band, Raja Ajeet Sing, (who died in 1754,) executed 
a deed purporting to be a deed of gift of the Zemindary 
to Anund Lai Khan. 

The gift was opposed by Shanianuna Gujraj, Roop 
Churn, and Ram Churn, who claimed to be the heirs of 
Raja Ajeet Sing. They presented -a dwrMast in sup- 
port of their application, but the dwrftJias# was rejected, 
and the donation was registered and proclaimed. 

'..Ben:. B:ud..:;;Dew:.L-:Reps., .;32.; 

(h) ^ ' 'Gases,: 

-2 ■■•Cases, 
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The Rany was herself a party to this proceeding, 
and, in her answer to the opposition, admitted the deed 
of gift, which she had made. But some time after- 
wards she complained of, and disputed, the deed, and 
in 1806 she commenced a proceeding of her own, to 
recover* possession of the Zeniindary from Anund Lai 
Khan. In this proceeding she was nonsuited, but by 
leave of the Court she commenced a proceeding to set 
aside the gift, on two grounds: first, that it had been 
obtained from her by fraud ; and secondly, that it had 
been executed without the consent of the heirs of Baja 
Ajeet Sing, her husband, and of her guardians. 

In the course of these proceedings, it was held, that 
the male heirs of the Raja Ajeet Sing were the guar- 
dians or protectors of the widow, but that the mother’s 
brother’s sons of Baja Ajeet Sing were the heirs 
expectant or presumptive to the Zemindary. And by 
the decree of the Siidder Dewanny Adawlut, dated the 
31st of August 1812, on the appeal from the decree of 
the First Judge of the Calcutta Provincial Court, 
dated the 30th of Marc/t 1811, it was stated, that it 
could not be ascertained whether the deed of gift was 
obtained from the Rany by deceit, as she alleged; but 
that it appeared, by a beivusta of a Pundit of the Court, 
and the text of the Sastras cited therein, also from the 
tenor of thei 11th chapter of the Daya-ihaga, which 
was the most reputable of all the yothees in use in 
Bengal j 'whiob. are observed in the families of the liti- 
gating parties, that after the death of Raja Ajeet Sing, 
his relatives, descended in the male line, who were 
living, and capable of taking care of the Rany, were 
Pirbhoo, Lhai is, her gnardians or protectors, and that, 
without their advice and consent, she had not, according 
to the h'asfras, the power of making a gift to any one, 
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of ihe Zermndary left by her husband. It was further 
stated, that although, agreeably to the Sastras in use in 
Bengal, the persons who claimed to be male heirs of 
Raja Ajeet Sing could not be considered his 
when opposed to his mother’s brother’s sons, uau 
although 3Iohim Lai (claiming under Ammd Lai, and 
then Defendant) had produced deeds purporting to 
ave been executed in Ms favour by some of tbe 
persons w^ho represented mother’s brother’s sons of 
Raja Ajeet Sing, yet there was no proof, either of the 
permission of his relatives, descended in the male line, 
or of the approbation of all the relatives descended 
from the mother’s brother’s sons, and the deed itself 
did not show that any one of them had approved at 
the time of the execution ; and for these reasons it was 

held that the deed was not valid. 

Fiom this decision, ikfofeziw Lai appealed to Eng- 


6 being no c|u6stioii as to tiiG Sdstfus in use in 

the family, the opinion of the Judge, that the deed 
was not valid, without the consent of the relations de- 
scended in the male line, as guardians, and that the 
ooiicuiience ot the heirs (the descendants of mother’s 
brother’s sons) at the time of executing the deed, was 
necessary to the validity of the deed, were the princi- 
points upon which the dedsion adverse to Mohm 
was founded, and must have been the grounds of 
appeaL/ 

appeal was not prosecuted, and the death of the 
ny (which soon afterwards took place) gave rise to 
a new claim, in new eircmnstances; ^ 

estate was in the possession of the Gollector of 
pore, or of the Court of Wardd 
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cast upon the heirs of Raja Ajeet Sing, which, accord- 
ing to the Daga-lliaga, a-Tidi. the Sastras in use in Ben- 
gal, were the descendants of the mother’s brother’s 
sons, but which, according to the MitacsTiara, were the 
male descendants of a distant ancestor of Raja Ajeet 
Sing. 

The Rang died on the 17th of September 1812. 
Immediately afterwards, Eundurp Sing, who is now 
represented by the Appellant, alleged that, 5n the 
dav before her death, she had executed to him a deed 
of gift of the Zemindarg, and he, as donee under that 
deed, and also alleging himself to be heir of Raja Ajeet 
Sing, claimed ,to be entitled to the possession of the 
Zemindarg. Mohun Lai Khan also claimed to be en- 
titled to the possession, founding his claim on the deed 
of gift to him, and the confirmation of it before that 
time, by ail the persons whom he alleged to be the 
heirs of Raja Ajeet Sing. 

On the 25th of September 1812, it was ordered, by 
the Court of Zillah Midnapore, that Mohun Lai Khan, 
saxA Kmidurp Sing, &.Tidi any other persons having claims 
to the possession of the Zemindarg, either by inherit- 
ance or anv other right, should present petitions to the 
Judge of the Zillah. Mohun Lai Khan, and Kundurp 
Sing, and otiievs, having, accordingly, presented their 
petitions, the Judge proceeded to a summary trial 
thereof, and, on the 24th of December IBIS, recorded 
his opinion as follows:— -First, That the deed u^ 
which claimed, was fabricated, after the 

death of the jRa»a/, and that the right of Kundurp Sing 
to the property was not proved or established, either 
by deed or by hereditary right, according to the Sastras. 
Secondly, That, according' to the Sewiista entered in 
the decree of the 31st of AM^Kst 1812, the sons of the 
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brother of the mother of Raja Ajeet Sing weve Ms heirs, 
and, after the demise of the Rang, entitled to the Zemin- 
dary. Thirdly, That those heirs had transferred their 
hereditary rights in the property to Mohun Lai Khan. 
But, fourthly, notwithstanding these circumstances, the 
appeal of Mohim Lai Khan to England being pending, 
the Judge thought it proper that the Zemindary should 
remain in the custody of the Court of Wards, until the 
appeal to England should be decided. 

This proceeding having been transmitted to the 
Sudder Deivamiy Admvlnt for information and orders, 
that Court, on the 14th of February 1814, after noticing 
the reasons for not prosecuting the appeal, and that 
the authority of the Court of Wards had ceased, con- 
sidered it to be right and proper that the Judge of the 
Zillah Court should give effect to his summary decision ; 
and if, on consideration of the particulars set forth in 
his proceedings of the 24th of December 1813, he con- 
ceived Mohun Lai Khan to be the person entitled to 
tlae malih oi the Zemindary, and if Mohun Lai Khan 
Avere able to give security for conforming to the decrees 
of the Court, or other claims, the Judge might withdraw 
the Zemindary tv om the custody of the Court of Wards, 
and put it into the possession of Mohun Lai Khan. 

Mohun Lai Khan obtained possession, in the result 
of these proceedings. Kundurp appealed to the 

Sudder Dewanny Adawlut, and, continuing to claim 
both, as donee under this deed, and also as heir of 
Baja Ajeet prayed a review of the judgment 

against him. But the Chief Judge of the SuLder De- 
wanny Adawlut, on the 12th of Septemd)er 
sidered that, as in the summary decisibn given in the 
cause, permission was granted to any person who had, 
according to the S astr as, elsdxa to the Zemindary A0L 
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by Raja Ajeet Sing, to sue for tbe same in the Provin- 
cial Court, in order that, after a full and final inquiry, 
(asceidaining, at tbe same time, the rule observed in 
tbe family, and tbe Sastras that were in force,) tbe right 
be awarded to tbe owner: it was not necessary or use- 
ful to make any further investigation in the summary 
cause, and the' petition of the Appellant, praying a re- 
\fiew of tbe decision, was not allowed. 

In consequence of this decision, Kimdurp Sing, in 
November 1815, commenced his action against MoTiun 
Lai Khan and others, in the Provincial Court of Cal- 
cutta, to recover possession of the Zemindary. He 
claimed, as before, to be entitled, under the deed of 
gift, of the 16th of September 1812, and also as heir by 
descent, in the male line. He admitted that he had 
four uncles who were more nearly related than himself, 
but he alleged that they were satisfied with his being 
proprietor of the Zemindary, and had relinquished and 
consigned to him all their rights to the Zemindary. 

, Ins answer, alleged that the 
deed of gift under 'fMe^iKundurp, the Plaintiff, claimed, 
was a forgery ; and that, according to the Sastras, Hae 
Plaintiff could not in any way be entitled to the 
dary ; and he insisted, in substance, that Sastras 
in use in Bengal, and not the Mitacshara, were the 
authority according to which the persons who were the 

heirs of Afee# /S'iwg were to be determined. 

The suit was the subject of great litigation, many 
witnesses were examined, and the reports or opinions 
of several Pumdits were obtained and considered. The 
deciee of Mr. Turnbull, in the Provincial Court, was 
pPoBouneed on the 21st of 1826. He deter- 

mined that the claim of the Plaintiff, founded on the 

deed of gift, could not be suiq)orted ; an^ that, if it 
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had been genuine, it could have no effect, for 

/ 

of the consent and conenrrenee of tlie 
eoiisiclering the Plaintiff "s claim, in the 


laraeter ot 


1S47. 


,RA'N¥ 
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heii of Raja Ajeef 8ing^ he stated it to be cleaTj that 
if, in this suit, the Daya-hhaga, and other 8astTQ>s ciir- 
rent in Bengal , were the test, there was no doubt as to 


the right of the Defendants ; but that, on the other 
hand, if the Judgment was constituted with refereiice 
to the MitacsliaTa Sastra^ and othei' books subordinate 
thereto, the right of the Plaintiff preponderated over 
that of the Defendant ; and, on a consideration of the 


whole case, the Judge expressed his opinion that the 
alleged rights of the Plaintiff had not, in anv wav, beer. 

proved or established, and he ordered that the Plaintiff’s 


suit be dismissed, vdth costs. 


From this decree, the Plaintiff appealed to the S udder 
Dewanny Adawlut. The appeal was heard before Mr. 
Boss, and, on the 30th of October 1830, he pronounced 
his decree, and thereby, after referring to the evidence, 
and the beM'ustas of the Pundits, he dismissed the appeal 
of the Plaintiff, and affirmed the decree of the Provin- 
cial Court, dismissing the Bill. 

From that decree, the present appeal is presented. 

There were three questions in the cause : First, Was 
the Plaintiff’s deed of gift genuine? Secondly, If 
genuine, was it valid ? Thirdly, If genuine, and not 
valid, was the Plaintiff entitled, as heir ? 

But, as the validity of the deed, even if it was 
genuine, depends on the eoncurrenee of the heirs, the 
two last questions depend upon the single questioh— 
who were the heirs? And if the persons alleged By 
the Plaintiff to be heirs, were not heirs, the deed, even 
if genuine, would not be valid; For this reason, it is 

hot strictly necessary for us to ^ye any opinion upon 
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■847- the question, whether the deed was genuine or not. 
rany But, considering the circumstances in which the deed 
DiBEAH is alleged to have been executed, by the JRany, on the 
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day before her death, the mtnesses stated to have been 
then present, the length of time during which Kundurp, 
though often called upon, neglected to produce the 


deed, and the whole of the evidence in the cause, we 


think it right to state our concurrence in the opinion 
which has been entertained by every Judge who has 


considered the case, that the deed is not genuine, but 


a forgery ; and, consequently, that the Plaintiff could 
establish no claim under it. 

The question, whether the descent in this family is 
to be regulated by the Daya-bJiaga and the Sastras in 
use in Bengal, or by the Mitaeshara, is really the only 
one to be considered. 

Now, in the long litigation in which the Rany 8 ee- 
romany, under whom Kundurp Sing claimed, as donee, 
was engaged with Lai Khan, it was, without any 

objection on her part, allowed by her VaTceels, and assu- 
med and held by the CoTirt, that the descent of this Ze- 
mindary was regulated by the Sastras in use in Bengal. 
The whole proceeding was conducted on that ’footing, 
and the decision in favour of the Rany was founded 
expressly on the ground, that the deed then in question 
was executed without the concurrence of the descend- 
ants in the male line, who (though they were not heirs) 
were guardians or protectors of the widow. 

After the death of the Rany, Kundurp 
leged that the suit between Mohun Lai Khan and the 
had been decided in her favour, agreeably to the 
(Sasitma and the customs of the family ; and, in the 
present case, it was shown that decisions affecting lands 
in Midnapor>e were founded on the in nse in 
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j^engui. ofveiai ueuustas, in other cases, were pro- 1847. 

duced: and from the bewustas obtained in this cause, 
and the other evidence on belialf of the Defendants, we 
think that, although the evidence is, in some respects, i 

inconsistent, there is, on the whole, quite sufficient •^ooj'r 

reason to conclude that the Daya-bhaga, and not the anl'S. 
Mitaeshora and Sastras, ought to be applied to the de- 
cision of this cause, and we shall, therefore, report to 
Her Majesty, that, in our opinion, the appeal ought to 
be disnussed, and the decree of the Sudder Dewanmi 
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LandOml ana Tenun.t-~djmm for. a term <>f fornemee hei 

hy landiora before eo'piry of 
t€'im Sziit by surety partner for omter and damages— MmntainabUiiy 
—Damages— Measure of, 

^ |>eri;rMa«€i in, Bengal to A., to wMeli B.. 
bttanitv suretj, -for, pertormaiiee . of the. eoiiflitioiis, aiiiE afterwards 

a eo-partiier mtli A. xa the lease. Before the expiration of the demised 

.6^<-ted the 'lessee from 'the pergunm. 
Hell! that a sait woeld lie by B.'s .representatives against the. lessors' re- 
piesen tallies, for ouster from, the 'lease, ■ although their . were 'not 'parties 
to .the co'iitra'Ct with the .original lessors. . 

Damages assessed at a, gross, sum. by the Jndleial'.C^oniiiiittee,. so. ' suSSeient 
evidence being furnished in' the' cause, .to calculate' the exact amount ,of'"the' 
loss sustained. '' 


,e suit : was . m-stitiited, on 
the ,„.Provineial ".Court at 


.icm.* .'I 


U '1 U f 


,'iS'. 4 h. 


'" . .* 'Present: ' .'Members ''.'of'.' the '■■Jiidiernl-'-'-Committeep- 
Lord, ' Camp'bellj . the . Eight ^ Hon. ,Dr. LiislilagtO'n,^ an.<!.^ 
T. Pemberton. 'Leigh. ,. 

,. , , 'Co'nncilIors.j~A.S5essorsy~Slr '.y-A., Mohnston*'' 


■Lordf: ':.Langd.ale, 
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Naraymi Smg and Ram Tunnoo Bose, Ram Dyal Bose, 
and Beh Narayun- Bose, the heirs and representatives 
of Ram Nursing Bose, against one Jugmohun Das 
Moonshi, then manager of the estate of the Appellant, 
the minor son of Raja Banihanth Roy, deceased, Raja 
Qopee Nath Roy, and the Collector of Jessore, to 
recover Es. 65,835. 15., 3., as the amonnt of profits 
alleged to have been derived from the pergunna Syed- 
poor, dnring the period of four years, viz., from the 
Bengal year 1228 to 1231, part of the term of the 
lease of that pergmma. 


The lease of the pergunna had been granted in 
March 1816, hy Raja Banikanik Roy and Raja Qopee 
Nath Roy, the joint Zemindars and proprietors of the 
pergunna, to Narayun Sing, for a period of ten years. 
Ram Nursing Bose was security for the lessee, for the 
due performance of the conditions of the lease. He 
was also co-partner vnth Narayun Sing in the lease. 

The Appellant Was the heir and representative of 
Raja Banikanfh Roy and Raja Qopee Nath Roy, his 
father and uncle, the lessors. The Eespondents repre- 
sented Ram Nursing Bose, the partner in the lease 
with Narayun Sing. The other .parties to the suit had 
died, except Naraymi Sing, who withdrew from the 
suit soon after it was commenced. 

The nature of the lease, and the circumstances which 
led to the lessee being dispossessed of the perguntia, are 
fuUy stated in the Judgment of their Lordships. 

NLv. Tui net , C., NLx. Jackson, and Mr. 

in support of the appeal, relied on the following 
reasons:— 

L-Eecause the ancestor of 
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traeted with Ram Narayun Sing alone {Ram 

Rose being only the surety for the due performance, In 

h'arayun Sing, of the conditions of the lease); and as. 

therefore, there was no contract or privity between the 

Appellant and Ram Rursing Bose, or his representatives 

the latter were not competent to institute the presen; 
suit. 

Ram Nursing Bose, being the surety 
for the lessee, was incompetent to participate in 
profits of the lease. 

III. — Because Narayun Sing, having permitted nn 
(roverninent revenue to fall into arrear, the Colleeto; 
was justified in resuming, and bound to resmne, tin 
lease, under the terms of the engagement and dowl oJ 
the 9th of April 1816. 

IV. — Because the debts specified in the agreement 
not having been paid off by Narayun Sing, according 

to the terms of the lease, he was, therefore, not entitlec 
to retain possession of the Zemindary. 

Because the estate being let in farm, and the pro- 
per y of a minor, and, therefore, not liable to sale foi 
arrears of the Government revenue, the Collector was 
bound to obtain good security for the pajunent of s 
revenue; and because the question of the sufficiencv i 
insufficiency of the security tendered, was purely withi 
he discretion of the Collector or fiscal authorities, 
that discretion was honestly and properly esereised. 

^®®cause if the Kespondents were entitled to 
lief in this suit, there was no evidence to show tu, 
they were entitled to more than four-sixteenth shari 
in the benefit of the lease, inasmuch as it appears 
Bishonath Bose bM Ram DMn Bose,^^M^ 

parties to this suit, would, in such ease; be entitled 
eight-sixteenth ■' 
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VII. — Because the farmer was entitled to a moiety 
of the increased profits arising from the Zemindary, 
only in case of the same being recovered through his 
own “means and endeavours;” and the Court de- 
creed payment to the Respondents, of the augmented 
profits obtained under the management of the Col- 
lector, and in no respect by the “means or endeavours” 
of the lessee. 

Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, for the Respondents, con- 
tended that the decree appealed from, was 
pi’oper, for the following reasons; — 

I. — ^Because the dispossession of the lessees from the 
Pergunna Syedpoor, before the expiration of the terin 
granted by the lease, was unjust, and contrary to law ; 
and the lessees, and those claiming under them, became 
entitled to recover the amount of damages occasioned 
thereby. 

II. — Because, in the eircumstances of the case, the 
Plaintiffs were justly entitled to demand from the Ap- 
pellant, or his estate, compensation for the loss oeca- 
sioned to them by their ouster from the pergunna, 
and the amount awarded by the decree of the Sud- 
der Admvhit did not exceed, and in fact did not 
equal, the sum which they were justly entitled to 
claim. 

The eases and authorities referred to, were, Maha- 
raja Tej Chimd Bahadur v. Sri Kanth Ghose (a). 
Koonjhehary Lai Y. The Government (h). Goleb. Big., 

(а) 3 Moore’s Inti. App. Gases, 261. 

(б) 3 Ben. Sud. Dew. Reps., 85. 
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•' ^ iiL4 mJ C3 j 


1 Strange'S Hindoo Law, 2*^ 
(2nd Edit.). Bengal^^ Regulations, II. of 1793, secs. 36 
& 37 ; VI. of 1822. 


The Right Hon. T, Pemeerto^t Leigh : 

This .was an action brought by the .Respondents, 
against the Appellant, to recover damages for the loss 
alleged to have been sustained by the former, throiirii 

the wrongful act of the Appellant. The wrong com- 
plained of, was the ouster of the Eesponclents, from 
certain leases, in which they alleged themselves to have 
been interested, under a grant made by the ancestors 
of the Appellant. 


In 1816, the father and nueie of the Appellant held 
the pergunna of Syedpoor, in the district of Jessore, 
as Zemindars, subject to the payment to the G-overn- 
ment, of an annual revenue of Es. 13,296. 


The revenue had fallen into arrear. The Zemindars 


were involved in debt to a large amount, and in order 
to raise a sum of Es. 54,000, they agreed to grant a 
lease to a person, named Narayim Sing, of the Per- 
gunna of Syedpoor, he undertaking to raise the required 
loan, and to pay the amount by instalmeiits, out of the 
rent of the 


Narayun Sing appears to have been connected with 
a family of the name of Bose: one of this family, Earn 
Dhum Bose, was a banker, and from him and Ms part- 
ner this loan was intended to be raised. 

The first document connected with this transactiom 
is dated 30th of March 1816. It is a memorandam 
signed by Narayun Smg, md addressed to the 
The effect of it is, that Etoa is to reoeive 


the rents of the of wMch the profits pa;pble 
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1848. ment, are stated to amount to Es. 13,100, and of tHs, 

raja Es, 7,000 per annum are to be paid to tbe bankers, 
burda . ^ „ T, • ^ . 

KANTH leaving Es. 6,100 tor tbe Rajas. Out ot this sum, 

jr. Es. 105 are to be deducted by way of allowance 

munjookre Narayun Sing, ' leaving Es. 5,995 for the Rajas. 
andiftht” anytliing further can be received from the Ryots, 

one half is to be paid to the Rajas. If on exami- 

nation of the Eoll and papers, and inquiry in the 
district, the rent is found to be less than it is rated at 
by the parties, an allowance is to be made to Narayim 


On the 9th of April, a corresponding document is 
signed by the Rajas, and addressed to Narayun Sing: 
on the same day, a grant is made by the Rajas, to 
Narayun Sing, of the pergunna in question, for a period 
of ten years, which is obviously intended to be in con- 
formity with the agreement of the same date. 

On the 12th of April, a corresponding document, 
or, as we should call it, a counterpart of the lease, is 
signed hj Narayun Sing. The material portion of it 
is in these terms : ‘ ‘ This agreement has been written 
hj Narayun Sing, in the year 1222. Ton have given 
me a lease of the qtAitg pergunna of Syodpoor, yowc 
Zemmiary, upon my application, from the year 1223 
to the end of 1232, for a term of ten years. I do 
hereby voluntarily give this engagement of my own 
aceqrd, that I shall have possession in the district, and 
pay the annual rent according to the Eollj after 
deducting the expenses of management and servants’ 
allowance, at Ghaneda, in the sum of S. Es. 56,397, 
of which I shalh pay the revenue of the pergunna, fix ftd 
in the Gollectofate, the sum of Es. 43,296. 3a. lOg. 
2k., according to instahnents, naonthly, into the 0 

lector ’s treasury, and Eehver to you f 
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seal aud signature of the Collector, and receive receipts 
from you.” It then provides for the payment of Es. 
7,000, to the banlvers, and the Es. 6,100 to the Rajas, 
omitting the allowance of Es. 105, which was provided 
to be made by the agreement with Naray 
From these documents, the mode in 
1 ent is estimated sufficiently appears. Discarding from 
consideration, for the present, the sum of Es. 11,792, 
to which we shall afterwards advert, the produce of 
the estate is calculated, after deductions, at Es. 58,692. 
Fiom this is allowed, for expenses of management, Es. 
2,295, leaving for actual rent Es. 56,397, omitting the 
smaller denominations of coin. 

Ram 2^ ursing Bose became surety for 
formance of the engagement of Naragmi Si 
On the 2m oi April 1816, a memorandum is 
between Ram Nursing Bose, Bam Dkim Bost 
Narayun Sing, lij which their interests, as partners 
with him in the lease, are recognized j Ram Nursitig 
Eose having a four-owna share. 

In the end of the year 1816, it was represented by 

owiffy tliat.'tlie iiic 0.3118 ■ oi tho ostEto ■ less 
tli,Eii it iisd been, reproseiiteclj ■ Eccordiiig ■ to^ the Eollj 
Eiid. tlicit tif tei ciediictiiig’ t,b8 siiinS'- Ellowed 'tor' 

meiit, aiid ,, also a , sum of Es. 105, , (wMoh: ,bad^;;te 
meutioiied jiu- ..wMcli preceded.: tte .laasa 

■biit.^^bad , beeii.,, omitted; in, tbev lease itself,.')'"'. ■ tbe ■■ iiat--: rant 
instead 'Oly;. Es..; 56,391., would': . be . .■•■'■only:'. ".'E'S* 
Tbereupoii . . tM:S' .memorandum - iS: signed',. by ■■ 'Mmm/: 

..; 'a'lid.^ Ramy Nursing':, B:os€^ ■. aS: -...surety, '^is:; '..a 
'wbieb'^, .agreement::- 'is.;; -'sin^ ^reduce 
manner , ;pointed.;.out. ''".in;'' ';tbe : mernoranduin. 
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beyond that which might arise from the large allow- 
ances for management. 

Previously to the year 1819, by the death of one of 
the Rajas, and a transfer of his interest by the other, 
the pergunna in question became vested in the Appel- 
lant. The new owner being a minor, the property 


came under the care of the Court of Wards ; a Court 


which appears to have a double jurisdiction, the 
guardianship of infant estates, and the protection of 
the public revenue. 


In July 1820, the Collector of the district where 
this property was situate, examined into the circum- 
stances of the minor’s property, and the conditions of 
this lease. It appeared to him (not, perhaps, very un- 
naturally), that this lease was most detrimental to the 
infant, and he considered that it contained much evi- 
dence of fraud and oppression practised by the lessee 
towards the lessor; and, in a letter addressed by him 
to the Court of Wards, on the 1st of July 1820, he 
advised that the Court, as of their own authority, 

should annul the transaction, and make a new lease of 
the property. 


The Court of Wards, however, considered that this 
proceeding would not be justifiable, and that the exist- 
ing arrangement could only be set aside, by a suit insti- 
tuted by the minor, for that purpose. They wrote a 
letter to this effect to the Collector, on the 11th of July 
1820, recommending, that if a new arrangement could 
be made, with the assent of the lessees, it should be 
done. They conclude their letter with this para- 
graph i---"' As the C our ^ of opinion that the set- 
tlement of %ecZpGbr; formed by^^^^t^ cannot 

be disturbed, it; Mil be necessary; to requi^ 
to give security for the fulfilment of the existing en- 
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gagemeut, or those which they raay assent to, under the 
preceding instructions; at all events, the regular liqui- 
dation of the Grovernment revenue must be secured.” 

In November 1820, the Government consented to 
advance two lacs of rupees to the Court of Wards, to 

enable them to pay of£ the incumbrances on the minor’s 
estate. 
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On the 2iid of February^ the Collector wrote to 
Narayim Sing, and required him to come to a settle- 
ment, upon fair terms, for the property which he held, 
giving him notice that if he refused to do so, the money 
due on the mortgage should be paid off, and the lease 
annulled. ■ 


What was done upon this does not appear, further 
than that Narayun Sing did not consent to make any 
new arrangement. 


The Bengal year 1227 terminated in the month of 
April 1821, and the only evidence we have of what 


took place, is a statement in a letter of the Collector, to 
the Court of Wards, of the 5th of July. From this it 
appears, that, in the beginning of the year 1228, which 
would mean in April or May 1821, he called upon 
Narayun Sing to give the security required by the last 
paragraph of the letter of the 11th of July 1820, and, 
at the same time, issued a proclamation to the Byots, 
prohibiting them from paying any revenue to the 
farmers, until such security should be tendered aud 
accepted. 


It is said that, at this time, the revenue was in ar- 
rear. The Judges in the Court below appear to have 
considered that this was not the / fact. There does 


appear to be evidence, then, 


that about 


months 



revenue was unpaid at the end; the year 1227.5 
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demand, however, seems to have been made for pay- 
ment, and it is not at all referred to as the ground on 
which security was required, or on which the lease was 
to be attached. 

On the 20th of June 1821, notice was given to Nara- 
yun Sing that, unless he furnished security, the lease 
would be attached. Several persons were, accordingly, 
proposed as sureties by Narayun Sing; amongst others, 
a person named Bunmally Bose. They were all, how- 
ever, rejected by the Collector, who, on the 5th of July 
1821, communicated what he had done to the Court 
of A\ards, in the following letter: — “It appearing that 
the fai*mers of Pergumui Syedpoor have never furnished 
the security required by the last paragraph of your pre- 
decessor ’s letter, of the 5th of July last, I beg leave to 
acquaint you that, pre\dously to allowing them to com- 
mence the collections ot the present year, and with the 
view of securing the regular payment of the revenue 
of the Govermnent, I called upon them to furnish the 
security required; and, at the same time, I issued a 
proclamation to the Ryots, prohibiting them paying 
revenue to the farmers until such security should be 
tendered and accepted. RuTuyun Stng, the recorded 
farmer of SyedpooT, has offered, as his security, the 
five persons noted in the margin; but as they are all 
sharers with him in the farm, I have rejected their 
security. The security of Bimonm aM Bunmally 
Bose is, besides, inadmissible for other reasons, as the 
former is security, to a large amount, for the treasurer 
of this office, and also for one of the record-heepers. ” 
Then it mentions the objections to other parties. Then 
he says, “A period of fifteen days having elapsed since 
tt. issuing of the above order, aad no other aeeurity 
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having been tendered by the farmer, I beg leave to iS 4 S. 
propose that, as the collections of the year are at a liljl 

stand, the pergmma be immediately attached,-’ burda- 

On the 6tli of July^ the day after this letter, he served ' 
a furthei notice on Narayim Sing^ in these terms: — ^ aluk 
“Be it known to Naraymi Sing, farmer of the Pergumm ''IS'" 
of Syedpoor, that you have often been required to fur- 
iiish good secuiit]\ 5 3'0^^ have not yet furnished itq if 
5 ou intend to fuinish good security, you are to attend 
at ten o clock to-morrow, with good security. Con- 
sider this as peremptory.” 


On the 17th of Jidy, the Court of Wards wrote as 
follows to the Collector: ^*’1 am directed to acknow- 
ledge the receipt of your letter of the 5th instant. 
Unless the farmers of the pergmma above-named are 
in balance, the Court consider the measure pursued by 
you, as contained in the first paragraph of your letter, 
piemature, and shoulo. not have been adopted wdthout 
a previous report to the Court, With reference to the 
last part ot j our letter, the Coui't desire that if, w’heii 
you receive these orders, the farmer has not tendered 
responsible security, you will attach the estate, anU 
after tbe prescribad maiin6r, issue advertisements, in- 
vitiug proposals for the farm for the uuexpired period 
of the minority.” 


The Collector appears to have discovered, that the 
objection which he had made to Bmimally Bose as a 
surety, viz. that he was interested in the lease, was 
unfounded, and he, therefore, withdrew that objection, 
but he considered that he was not a sufficient security, 
and required some additional security to be provided. 
iSarayim Sing did. not pro^dde such additional security, 
but he offered to deposit Bs. 10,000, until the securily- 
bond shoirld be esecuted by BumnaUg Bose, This offer 
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was rejected, and, in the month of August 1821, the 
Raja Collector attached the estate, and entered into receipt 

Burba- ^ 

KAKTH of the rents. On the 15th of August 1821, he wrote 
C,, to the Court of Wards, informing them of what he had 
MuNjooREE done, and, on the l/th of August ^ the Court retni'ned 
and'^ouiera. answer, approving of what had been done, but di- 
recting that advertisements should be issued for the 
re-letting the property, according to the Eegulations 
('which seem to have required an interval of twelve 


months), and directing that if, in the meantime, good 

security was offered, the farmer should be restored to 
possession. 

In Septemher 1821, Narayun Sing appears to have 
petitioned the Zillah Court for relief. The Court re- 


fused to interfere, a decision which was confirmed bv 
the Sudder, on appeal, in June 1822. In the meantime 
the estate was let by the Collector for a large increased 
rent of Rs. 81,026. This arrangement was communi- 
cated by the Collector, to the Court of Wards, on the 
1-Sth of February 1822, and confirmed by the Court of 
Wards, on the 11th of June 1822. 

Ram Nursmg Bose having died, leaving the present 
Respondents, his representatives, a suit was instituted, 
in July 1826, by them, together with Narayun Sing, 
against the Appellant, to recover damages for the loss 
whidi they had sustained by being turned out of pos- 
session under the lease. Narayun Sing afterwards 
withdrew his claim, and the suit was continued by the 


After much litigation in the Courts below, and much 
erenee of opinion amongst the Judges, on the 4th 
183/, final judgment was pronounced for the 
Haintiffs, awarding to them^^^ a 

time of tlioir 
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expulsion; and, upon the whole, for the end of the 
term of ten years in the lease. 

Against this judgment the present appeal is brought, 

and the ^ ingenuity of Counsel has suggested a great 

many objections, some of which do not appear to us to 
be of much weight. 

^ First. It is said that the Eespondents were not par- 
ties to the contract with the Eajas, and, therefore, 
eouM not sue for any breach of it. The answer is 
obvious ; that, the suit is not founded on contract, but 
in a wrong alleged to have been done by the Appellant 
in depriving the Eespondents of property, in which they 
had a valuable interest. 
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Secondly. It is said that Ram Nursing Bose could 
not have any interest in the lease, because he was a 
surety for the due performance of the obligations con- 
tained in it, by the lessee. A passage was cited from 
ColehrooTce’s Digest, to support this objection. It does 
not, however, appear to us to have any bearing on the 
case, and we have no doubt that Ram Nursing Bose 

has an interest for any injury to which he was entitled 
to compensation. 


Thiidly. It was said that this was a mere mortgage 
transaction, which the mortgagors had a right to ter- 
minate by payment of the mortgage-money. This does 
not appear to us to be the exact nature of the transac- 
tion. Narayim Ring engaged to procure a loan, in 
consideration of having a beneficial lease for ten years. 
He did procure the loan, and his interest could not be 
defeated by paying off what was then due to the lenders. 

Fourthly. It was next said, that the revenue was in 


arrear at the time when the lease was attached, and 
that there was power under the lease^ in that case, to 
resume possessiop 
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If this had been the ground on which the attach- 
ment took place, it would have been necessary to ex- 
amine very particularly into the evidence, in order to 
see whether anything had occurred which enabled the 
lessor to take advantage of a forfeiture. But, in fact, 
it is quite clear that no proceeding was ever taken upon 
any such ground, and that the lease was annulled be- 
cause the lessee had failed to provide the security 

required by the Court of Wards on behalf of the Apnel- 
xHnt* 

The only substantial questions in the case are, First, 

Vi as that Court justified in 'annulling the lease upon 

this giound? Secondly, If not, have the damages 

done to the Respondents been assessed upon a reason- 
able principle? 

It is clear, from the documents already referred to, 
that the security required was for the performance of 
the engagements contained in the original lease, and 
not merely for the payment of the revenue to the 
Government. If any doubt could exist upon the point, 
it would be removed by reference to the security-bond, 

proposed by the Collector for execiition by Bunmally 

Bose. 

Then, was there any right in the Court of Wards 
acting for the minor to require this security! The 
original lease, with a surety whom the lessors considered 
sufficient, had been granted by the ancestors of the 
minor. That surety was stiU aHve, and no change is 
shown to have taken place in his circumstances. It 
would be singular if the circumstance of the estate de- 
volving on a minor would enable the Court of Wards, 
on his behalf, to interfere with and alter the terms of a 

eontract made by those through whom he claims. No 
authority of any kind has been produced to show the 
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existence of so extraordinary a power, and we mnsf, 

tliCTefore, assume that no such authority exists 

this be so, the dispossession was dearly wrongful, anc 

the Respondents were, in our opinion, entitled to nn 
tain their action. 

But there remains a question hardly less importa.. 
upon which we find it quite impossible to concur i., 
opinion with the Court below, vi 2 . the principle upon 
^ hich the^ ha\e assessed the damages. 

In the first place, they have given damages to the 
Respondents, as being entitled to a twelve-anna share, 
of twelve-sixteenths of the lease. 

Now the only evidence in the ease of Ram Nursing 

Bose having any interest at all, is found in the agreed 

ment of the 29th of April 1816, already referred to, 

by Avhieh Ram Nursing Bose would be entitled to a four- 

on na share, and the answer of the Appellant in this 

suit, according to which he would be entitled to a five- 
anna share. 

A suit was referred to, by Mr. Wigram, as decided 
by the Sudder Court, and set forth in the papers, from 
which he argued that it was to be inferred that Naraymi 
Sing and Bam Nursing Bose were partners in the lease. 
But, upon examining that suit, it does not even show 
that Ram Nursing Bose has any interest whatever in 
the lease. He is trustee merely as surlty. How, 
is it possible to hold, as the Court below has done 
Ram Nursing Bose had a twelve-owMo share? 

Again, with respect to the computation of the , 

the Court appears to us to have adopted a very erro- 
neous principle. They have held, that, under the 
lease, the lessee had a clear profit-rent 
Rs. 12,834, and holding the Respondents entitled 
thi ee-f ourths of that sum, they consider them to have 
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had a profit of Rs. 9,632 per amiimi, and they give them 
that sum for four years, amounting to above Rs. 38,500. 

The profit -rent is thus made out: They treat the 
sum of Rs. 11,792, suspended in the original lease, as 
a profit-rent intended to be kept by the lessee; they 
then say that it appears that, in the Bengal year 1227, 
that is to say, in the last year of their holding, the 
lessee had increased the rents of two portions of the 
property by the sum of Rs. 2,097. To one half of this 
increase the lessees would be entitled; and, adding 
this sum, Rs. 1,048 to Rs. 11,792, the amount will 
correspond with the sum stated in the judgment. 

The question, then, is, ought the sum of Rs. 11,792 
to be treated as a profit-rent to the lessee, as a consi- 
deration for procuring a loan of Rs. 54,000 should 
have not only all the other advantages secured by the 
lease, but a gratuity of Rs. 11,792; for this would be 
the sum he would receive during the ten years term. 

If anything so monstrous was intended, it should 
have been expressed in the most distinct terms. But 
so far is this from being the case, that the engagement 
of Narayun Sing is distinct to pay the annual rent, 
according to the Roll ; and none of the Counsel on either 
side, at the hearing, could explain the item from which 
this extraordinary inference is drawn. The natural 
interpretation to be put upon it, as we thinP, is, that, 
from the gross sum appearing upon the Roll, a deduc- 
tion of Rs. 11,792 was made in respect of sums which, 

foi some reason or other, would not be received during 
the lease. 

This constiuction is quite consistent with the agree- 
ment w Mch preceded the lease, wdth the subsequent 
reduc tion of i ent in consequence of the defioiencv in 
the Roll, and with the whole conduct of the parties. 
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In a letter of the Collector of Jessore, of the 1st of *^4®- 
July 18u0, already referred to, this sum is spoken of Raja 
as a sum suspended mthout any assigned cause. In Sh 
the answer of the Court of Wards, it is suggested that 

this suspension could hardly have been made without munjoopee 
some sufficient, or, at least, ostensible cause, and that oasiah 

XT 1 1 i T ^ ^.Rci others 

they could not assume that the parties were fraudu- 
lently withholding so considerable a portion of the 
revenue. 

We are satisfied, therefore, that this was not a sum 
in V hich the lessee was intencled to take anv interest. 

The profit which he was to derive from the lease was, 
however, considerable. First, he was allowed between 
two and three thousand rupees for the expenses of 
management. Secondly, he was to have five per cent. 

11 cli%' , lie was to have one half of any 
increased rent which might be derived from the pro- 
perty, through new arrangements which it was con- 
templated might be made with the Ryots, by a new 
settlement and re-measurement of the property. If he 
derived any profit beyond this, such profit would not 
have been according to his agreement, but in fraud of 
it, and we think it cannot be allowed. 

We agree with the Court below in thinking, that the 
Respondents could not claim a share of the profits 
made by the new lease, because such profits were not 
made, and it does not appear that they could have been 
made, by the original lessees, nor have we any means 
of judging whether any, or, if any, what profits could 
have been made, or would have been made, by them. 

In strictness, the proper order would be to vary the 
decision of the Court below, by declaring that the 
Respondents, instead of twelve-sixteenths, were en- 
titled to five-sixteenths of the whole value of the lease y 

IV-44 
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at the time of eviction. That, in computing the value 
of such lease, no allowance ought to he made for the 
supposed profit-rent of Rs. 11,792, but that allowance 
ought to be made for one half of any increased rent 
which has been secured hv the lessee before the evic- 
tion, and also for anv excess of the sum allowed to the 
lessor for expenses of management, beyond the neces- 
sary expenses of Collector; and that regard ought also 
to he had to the chance of anv increase of rent which 
the lessee might have fairly expected to receive. 

It is obvious, however, that the Judges below could 
have little better means of fixing a fair amount of 
damages than we have ; and we propose, after declaring 
the principle on which we proceed, to name a gross 
sum, by way of damages, and thus put an end to all 
further litigation. Taking the damages for the whole 
period of five years, we think a sum of Rs. 10,000 is 
proper to be allowed, as of the date of our judgment, 
till payment. We shall leave the costs below unal- 
tered, and give no costs of appeal. 
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Respotidenfs.* 


On Appeal from the Supreme Court of Judicature at 

Bomhaip 


Contract-. — Wagering contraei — Legality — Wager on the average price of 
opium at Government sale — If iUegal on ilw ground that it coneerns 
public revenue — English law — Applicahlllty of to Indian contracts. 

By the common law of England, in force in India, an action may be main- 
tained on a wager, although the parties had no preHons interest in the 
subject-matter on wdiich it is laid, if such wager be not against the 
interest or feelings of third persons, does not lead to indecent evidence, 
and is not contrary to public policy. 

The mere circumstance that a wager concerns the public revenue, or 
creates a temptation to do a wrong, wdll not render it illegal. 

A wager upon the average price -whicli opium should fetch at the next 
Government sale at Calcutta, the Plaintiffs having to pay the Defendants 
the difference between such price and a sum named, per chest, and the 
Defendants lia^dng to pay the difference between such price and the sum so 
named, if the price shonld be above that sum ; is not an illegal wager, or 
contrary to public policy, though the proceeds of the opium sold at Calcutta 
formed part of the Government revenue. The Judgment of the Court 
below, holding such wuger illegal, reversed. 

Tlie Statute, 8 & 9 Viet., e. 109, amending the law relating to games and 
wages, does not extend to India. 

This was an action on promises, brought by the 
Appellants in the Supreme Court of Judicature at 
Bombay , against the Respondents. The deelaration 
or plaint contained seven counts. The first count was 
for breach by the Defendants, of a promise made on 
the 24th of October 1846, whereby, in consideration 

* Present : Members of the Judicial Committee, — Lord Langdale, 
Lord Campbell, the Right Hon. Dr. LusHngton, and the Eight Hon. 
T. Pemberton Leigh. 

Privy CouneilloTs,— jlssestiors, — Sir A. Johnston, Hnt., and Sir 
E. Ryan, Knt. 
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that the Plaintiffs, at the request of the Defendants, 
then promised the Defendants to pay the Defendants 
■within a reasonable time after notice of the first public 
Government sale of opium, to take place at Calcutta, 
nest after the making of the said promise, such a sum 
of money as should be eqiial to five times the amount 
of the difference bet-ween the average price of one chest 
of Patna opium, of the opium to be sold at such first 
public Government sale, (to be calculated according to 
the actual price which the whole amount of Patna 
opium, vdiich should be sold at such first public Go- 
vernment sale, should be sold for and realize,) and the 
sum of Es. 1,395, if such average should be less than 
the sum of Es. 1,395 per chest, the Defendants pro- 
mised the Plaintiffs to pay the Plaintiffs, within a 
reasonable time after notice of such first public Govern- 
ment sale of opium at Calcutta, such sum as should be 
equal to five times the amount of the difference between 
the sum of Es. 1,395, and the average price of one chest 
of Patna opium, of the opium to be sold at such first 
public Government sale, to be calculated as aforesaid, 
if such average should exceed the sum of Es. 1,395 
per chest. 

The remaining six counts were for breaches by the 
Defendants, to the same effect, upon similar promises, 
made on other dates. 

To each of these counts, the Defendants filed a 
demurrer for the follo'wing causes. 

“That the Plaint is not sufficient in law, and the 
Defendants, according to the form of the Statute in 
such case made and provided, state and show to the 
Court here, the folio-wing causes of demurrer to each 
and every of the several counts of the said plaint, that 
is to say, that it does not appear in the several eomatSj 
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by whom the opium in the several promises in the > 548 . 
Plamt mentioned was to be sold, or to whom the said 
opium belonged, or what certain quantity of opium "Ssf ' 
was to be sold at the several sales, in the promises in soomM- 
the Plaint respectively mentioned, or within what 
ceitain period or time the said several sales were to mcll. 
take place, or what was the particular character or 
nature of the saPI several sales, and that it is not, in the 
several counts in the Plaint, stated with sufficient cer- 
tainty, and does not appear therein how, or in what 
mannei, oi on the price of what certain opium the 
a\ erages in the promises in the Plaint respectively 
mentioned, were to be calculated. The Defendants 
intend to argue, that the wagers declared on are illegal 
and void, because they hav’e a tendency to interfere 
with a public sale, in which neither the Plaintiffs nor 
Defendants had any interest j because the wagers have 
a tendency to diminish the jpublic rev'euue, by creating 
an interest in the Defendants, to exert themselves in 
leducing the piice of opium, at the sales, in the Plaint 
mentioned; because the wagers bring into discussion 
the public rev’enue of India, at the instance of parties 
who are not shown to have any interest in the subject 
of the wagers, or any right to bring the revenue into 
discussion,- because the wagers have a tendency to 
affect undulj', public markets and prices; and because 
the vyagers are against pubhc pohcy; also that the 
promises in the plaint mentioned, were void by reason 
of the infancy of one of the Plaintiffs, and that the 
Supreme Court is precluded from entertaining ques- 
tions of revenue. ” 


■as arg 


Plaintiffs having joined in demurrer, the same 
gued on the 22 nd, 23rd and ; 2 «h of February 

2 A 2 



342 


184S. 

Ramloll 

Thackoor- 

SEYDASS 

SOOJUM- 

NULL 

BHOND- 

MULL. 


CASES IN THE PRIVY COUNCIL 

1847, befoi’e Sir D. PollocJc, Chief Justice, and Sir E, 
Perry, Puisne Judge. 

The learned Judges differed in opinion; Sir E. 
Perry being of opinion, that the Appellants were enti- 
tled to recover; the wager declared upon, being legal. 
Sir David Pollock was of a contrary opinion, as such 
contract tended to interfere with the price of opium 
in the market, and was, therefore, contrary to public 
policy, and he gave judgment for the Defendants, on the 
demurrer, ordering each party to pay their own costs. 

From this decision the Plaintiffs in the Court below 
appealed to Her Majesty in Council. The appeal 
now came on for hearing. 

Sir F. Kelly, and Ki\ Peacock, for the Appellant. 

The simple point in this case, is, whether, according 
to the principles of the co mm on law of England, pre- 
vailing and in force in India, the contract made between 
the parties is a legal and binding contract. — [Lord 
Campbell •. Is not this, in form and substance, a wager 
on the price of opium? It cannot be said to be a 
mercantile transaction.]— We admit that, upon the 
record, it must be taken as a wager contract: and the 
question then is, whether, as a wager, it is a good con- 
tract in law. It is admitted that the late Gambling 
Act, 8 & 9 FicL, c. 109, does not extend to India. A 
wager is not j per se, illegal, at connnon law, and it lies 
on the Defendants, who resist its enforcement, to show 
.hat this is not good. The exceptions are, where the 
wager is prohibited by Act of Parliament, or has a ten- 
dency to injure the feelings of private individuals, not 
par ties to the contract; or if the contract be against 
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morality, decency, or tending to a breach of the peace. 
Jones V. Randall (a); Da Costa v. Jones (6); Good v. 
Elhott (c) ; Allen v. Hearn {d). Unless, therefore, 
the wager in this case, falls within one or other of these 
objections, it is vahd. It can only be argued against this 
wager, that it holds out a temptation, to the parties inte- 
rested, to commit a fraud, in depreciating or enhancing 
the prices of opium in the market— [Lord Campbell: 
We are not to presume that a fraud will be perpetrated ,• 
it is not necessary for the legality of a wager, that 

there should be no temptation to commit a wrong,] 

in the Earl of March v. Pigot (e), it was held, that 
the circumstance of there being an inducement to MU, 
or shorten a life, would not make the wager bad. So 
again, in Gilbert v. Sykes (/), the wager, on the life of 
Napoleon Bonaparte, was held bad, not on the ground 
that it was an inducement to procure the assassination 
of the Emperor, but that it was against public poUcy, 
that foreign Sovereigns should be able to complain, that 
a subject of this country had laid a w'ager favouring 
their assassination. It is well settled that time-bargains 
in the English funds were good, by the common law, 
prior to the Statute, 7 Geo. II., c. 8 j that being so, why 
should not this wager, which is a time-bargain, be goodf 
It may have been, at one time, a question whether that 
Statute extended to foreign funds. In Morgan v. 
Pebrer (g), it was held, that a wager on the price of 
foreign furrds was legal. That case is in accordance 
with Wells y. Porter {h), SLnd Oakly y. Rigby {%)-, the law 


(a) Cowp. 37. 

( c) 3 Term Rep./ 693. 

{e) 5 Burr. 2803. 

{g) 4 Scott, 230. 


(d) Cowp. 729. 

{cl) 1 Term Rep,. 56. 


(/) 16 East, 150. 
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is, therefore, settled that wagers, as to the price of foreign 
funds, are legal. In Evans v. Jones (a), a, wager, as to 
the acquittal or discharge of a prisoner, on trial on a 
crimiiial charge, was declared illegal, on the ground that, 
according to the ordinary course of things, the wager 
gave an interest to one of the parties, to do what would 
he against his duty. The principle laid down in that 
case was this, that a man should not be allowed by a 
wager to acquire an interest in doing what was con- 
trary to his evident duty. Atherford v. Beard (b), 
which was a wager respecting the amount of hop duties 
to be collected, was decided on the ground that indivi- 
duals having nothing to do with the affairs of Govern- 
ment, as the collection of the revenue, should not ma ke 
wagers upon the amount of revenue in a particular 
department, because it would lead to an improper dis- 
cussion, and was contrary to sound policy. It is no 
objection to a wager that it may have some connection 
with the revenue. It is only bad where the wager 
cannot be determined without doing that which is 
against public policy. This was expressly decided, by 
Lord Ellenbo rough, in Mortimer v. Salkeld (c). It was 
urged by the Defendants below that the wager in this 
case was illegal, because the parties to the wager had 
no interest in the subject-matter of the wager. This 
position is distinctly displaced by the decisions {d) prior 
to the 19 Geo. II., c. 37, which decided that a party 
might insure a ship in which he had no interest. Crau- 
furd Y. Hunter {e), Goss v. Withers {f). A contract 
for sale is not bad, merely because the party who is to 

(a) 5 Mee. & Wel. 77. (&) 2 Term Eep., 610. 

(c) 4 Camp. 42. 

(<Z) See Cases collected in 1 Marshall on Insurance, p. 119. 

(a) 8 Term Rep., 23. (/) 2 Burr. 683. 
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deliver the goods at a future day is not possessed of 
the goods, and has no reasonable expectation of being 
possessed by the day named. EihhlewJiite v.. M‘Mo- 
rine (a). From these cases, the following conclusions 
are to be drawn : That a wager is only bad at common 
law, where, by the terms of the wager, the object is 
illeg’al or immoral, or where it can only be determined 
upon the result of inquiries which it is against public 
policy to allow, or where the wager itself places the 
parties in a position where their interests are imme- 
diately in opposition to their duties.' In the present 
case there was no natural tendency arising from the 
wager, either to raise or depress the prices of the Go- 
vernment sales of opium, and it can only be argued as 
to its invalidity by reason of there being a natural ten- 
dency one way or the other. We submit, therefore, 
first, that the several promises declared on are legal, 
and do not interfere with or influence public sales, or 
prejudicially affect the public revenue of India: se- 
condly, that the promises declared on are in no respect 
contrary to public policy, or have a tendency for either 
party to violate public morality. — -[Lord Campbell: 
Both the parties to the record are Hindoos, and, as 
such, under the Charter of Justice, the contract may be 
governed by the Hindoo law; do you raise any ques- 
tion on that point?] — ^None. The contract has been 
treated in the Court in India, as one of Fugfi ab law. 

Mr. Serjeant CfeowMeW, and Mr. SmirJce, toT Hie 
Respondents. 

The cause of action is founded on a mere wager, and 
not upon any hona fide contract for the sale of opium. 
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the parties to the wager having no interest in the sub- 
ject-matter of the wager. The event of the wager was 
subject to be determined or influenced by the acts of 
the Plaintiffs, viz., by bidding an excessive price at 
the opium sales. AVe admit that the Statute, 8 & 9 
Viet., c. 109, does not apply, to India, neither do we 
deny that a wager may be good by the common law, 
but the onus is not thrown upon us to bring this wager 
within any particular class. It is enough for us to 
show that this wager has a tendency to work injuriously 
to individuals, and that it is not necessary to assume 
that the party will so act as to cause a wrong. This 
wager clearly affected, or had a tendency to affect, the 
sale of a Government commodity : it concerned a 
branch of the public revenue of the East India Com- 
pany {Bengal Eeg. XTTT . of 1816), received and applied 
by the Company in trust for the Crown, for the Go- 
vernment of India. It was admitted in the argument 
below, on both sides, that the Court was bound to 
take notice that the wager concerned the public 
revenue. Such a wager is, therefore, illegal and void, 
on the ground of public policy, and especially on the 
ground that it gives one of the parties to it an imme- 
diate interest in diminishing the revenue arising from 
Government opium sales. The Government must be 
desirous that every sale should be conducted so as to 
be fair to the pubhc, fair to the trade, and fair to itself. 
The case of Bryan v. Lewis (a), shows that to make 
time-bargains invalid, it was not necessary that the 
articles bought and sold should in any way belong to 
the Government. — [Lord Campbell: Where there is a 
contract for goods to be delivered on a given day, at a 
given price, that is not what is properly called a time- 
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bargain. Wbat is generally understood as such, is 
where there is a fictitious sale of goods, at a oarticular 
price, and an agreement to pay or receive the difference 
between that price, and the price at which the goods 
shall be, on a particular day.] — It was the evident 
interest of one of the parties to this contract to depress, 
and of the other’ to raise, the price of opium: we sub- 
mit that it is against public policy that pubhe auctions 
should be tampered with. The ease of Mortimer v. 
SctlJceldj rehed on by the other side, has no bearing on 
the present question: it merely decided that dealings 
in lottery produces were not within the stock-jobbing 
Acts. Neither is the case of The Earl of March v. 
Pigot, considered as an authority. Eltham v. Kings- 
man (a). The King v. Be Berenger (b). Upon the 
whole, we submit that no wager relating to a subject- 
matter of State is legal. Neither is a wager, with re- 
spect to the subject-matter of which the parties have 
no interest, and that no action can be maintained on 
such wager. Murrey w. Kelly (c). Thornton y. Thack- 
ray (d). Hartley v. Rice (e,). Squires v. Whisken (/). 
Shirley V. Sanhey {g). Evans v. Jones {h). Brown v. 
Lisson (i). Eenkin v. Guerss {k). Fisher v. Waltham (1). 
Pope V. St. Leger (m). Leviv. Levi (n). 

Mr. Peacock, in reply. 

It cannot be maintained, that the mere cireumstanee 

(a) I B. & AM. 683. (&) 3 Man. & Sel. 67. 

(c) Cited Selwyn P. 1411 (11 Edit.). 

{d) 2 Y. & J. 156. (e) 10 East, 22. 

(/) 3 Camp. 140. (^) 2 Bos. <§? P. 130. 

, {h} ,5.: Mee, 7Y: (i) 2;H.'BIa.^:43.':''}^ 

{h} 12';East,.:;247.':'': (1) 4: 
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‘8^8. of a wager having a tendency to make a party act 
kAMLOLL immorally, will vitiate the wager ; if it were so, prior 
"^fEYDrs°s^’ to the Statute, 19 Geo. II., c. 37, all policies on ships, 
soojuM- which the insured has not an interest, would have 
been bad, as tending to procure the loss of the ship. 

MULL, go in the ease of horse-racing, the legality or illegality 
of the wager depends, not on whether the tendency 
was an injurious one, but only on the circumstance 
whether the wager be for a sum of money less than 
ten pounds. 

Lord Campbell : 

aSLh Feb.' TMs was an appeal from a judgment of the Supreme 

^ 

Court of Judicature, at Bonihay, holding, on a demurrer 
to a declaration, that the contract therein set out was 
illegal, and could not be enforced in a court of justice. 
The contract amounts to a wager upon the average 
price which opium should fetch at the next Grovern- 
ment sale at Calcutta, the Plaintiffs having to pay the 
Defendants the difference between this price, and a 
sum named, per chest, if this price should be below 
that sum; and the Defendants having to pay the 
Plaintiffs the difference between this price and that 
sum, if this price should be above the sum. 

"We are of opinion that we must take judicial notice, 
that the opium to be sold was the property of the Go- 
vernment of India, and that the produce was to form 
part of the public revenue. 

I regret to say that we are bound to consider the 
common law of England to be, that an action may be 
maintained on a wager, although the parties had no 
previous interest in the question on which it is laid, if 
it be not against the interests or feelings of third per- 
sons, and does not lead to indecent evidence, and is 
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not contrary to public policy. I look -with concern and 
almost with shame, on the subterfuges, and contrivances, 
and evasions, to which Judges in England long resorted, 
in struggling against this rule, and I rejoice that it is 
at last constitutionally abrogated by the Legislature, an 
event which probably would have happened much 
sooner without the abortive attempts to accomplish the 
object by judicial decision. 

The Statute, 8 & 9 Viet., c. 109, does not extend 
to India, and although both parties on the record are 
Hindoos, no peculiar Hindoo law is alleged to exist 
upon the subject: therefore this case must be decided 
by the common law of England. 

On the part of the Defendants, the general rule, as I 
have stated it, is admitted ; but they contend that this 
wager is illegal, on the ground of public policy as it 
concerns the public revenue, and it gives the Defen- 
dants an interest unduly to lower the price, whereby 
individuals dealing in opium, and the East India Com- 
pany, may be injured. 
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We are of opinion that the mere circumstance that 
this wager refers to the public revenue does not esta- 
blish its illegality. The cases about the hop duties, 
Atherfold v. Beard, (2 Term Rep. 610,) and Shirley 'v. 
Sankey, (2 Bos. & Pul. 130,) proceed on the ground, 
that the wagers could not be determined without 
calling as witnesses, ofheers of the Government, and 
making them disclose what had been the amount of 
a tax within a particular district. A wager on the 
amount received for a tax, as it shall appear, in a re- 
turn published by the authority of the House of Com- 
mons, I think would have been free from legal pbjec- 

tion. ; ■ ' i' 

But the great question here is, whether the wager 
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gave either party an interest, wMeh is to be considered 
injurious to individuals or to the G-overnment. We 
are of opinion, that, although, to a certain degree, it 
might create a temptation to do what was wrong, we 
are not to presume that the parties would commit a 
crime ; and as it did not interfere with the performance 
of any duty, and as if the parties were not induced by 
it to commit a crime, neither the interests of indivi- 
duals or of the Government could be affected by it, 
we cannot say that it is contrary to public policy. 


Suppose the wager had been laid in England within 
a month before the sale was to take place at Calcutta, 
I see no valid objection to its legality ; for it eoiild not 
by possibility have affected the result of the sale ; and 
I can see no difference, in point of law, from the fact, 
that they were residing at Calcutta, where the wager 
was laid and the sale took place. 

The Defendants’ Counsel mainly relied upon the 
case of Evans v. Jones (5 Mee. & Wei. 77), in which 
it was held, that a wager upon the result of a criminal 
trial was illegal: but this proceeded upon the ground, 
that it gave the parties an interest, at variance with 
duties they might have to perform as witnesses, or pre- 
judice in the same manner as a wager, upon the event 
of a law-suit, would be illegal with the Judge who had 
to decide it, or a wager on the result of a parliamen- 
tary election with one of the electors. 

Had the ease of Gilbert v. SyJces (16 East, 150), 
respecting the life of Napoleon, been decided on 
demurrer, or in arrest of judgment, it would have been 
an authority of great weight in support of the doctrine, 
that a wager that has any tendency to tempt a man to 
offend against the law is illegal. Hut we must recol- 
lect that it was discussed on a motion for a new trial 
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after a verdict for the Defendant against evidence, and 
that the Court was mainly influenced in refusing a new- 
trial, by the consideration, that, according to the e-d- 
dence, the wager arose out of a conversation respecting 
the probability of Napoleon being assassinated, so that 
it was considered tantamount to a wager, that he 
would he assassinated within one hundred days. It is 
likewise remarkable, that Mr. Justice Grose, who, when 
he differed with the rest of the Court, was generally 
thought by the profession to be right, was of opinion 
that this wager, under all the circumstances, was la-wful, 
although he concurred in refusing the new trial. 
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The doctrine contended for, is disproved by the 
consideration that time-bargains in English funds were 
not unlawful till the Stock-jobbing Acts, although such 
bargains gave an interest to raise or to depress the funds, 
injuriously to individuals and to the State ; by the con- 
sideration that before the 19th Geo. 11., an insurance on 
a British ship was la-wful, although the party assured 
had no interest in the ship, and had a temptation to 
contrive her destruction before she reached her desti- 
nation ; and by the consideration, that before the 
Statute, 14 Geo. III., insurances on lives were la-wful, 
-without any interest in the life insured, although as 
soon as the policy was executed, the party who had 
paid the premium had a temptation to commit mur- 
der. . 

The danger of such speculations is illustrated by 
Lord Tenterien’s ruling, that a contract for the sale 
of goods, the seller not ha-ving any such goods at the 
time of sale, was void ; whereas it must now be considered 
as settled, that not onlv such a mercantile contract is 
valid, but that there was no illegality at common law 
in a time-bargain for goods at home, any more than in 
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a time-bargam for foreign securities. Hibhlewhite v. 
M‘ Marine (5 Mee. & Wei. 462). 

We -were referred to the case of The King v. De 
Berenger, (3 Man. & Sel. 67,) to show the frauds 
which may be attempted, from the desire of gain 
in such speculations ; but the Defendants’ Counsel 
might as well cite the murders supposed to have 
been committed a few years ago, which have been 
made the subject of a popular novel, to show that 
insurance on lives ought to be entirely prohibited. If 
the doctrine contended for were established, it ought 
to be followed up with an enactment, that the life of 
the Queen (whom God long preserve) should never be 
introduced into a lease, because by its introduction 
Her sacred person is endangered. But the law believes 
that the awful penalties which it provides, to enforce 
the dictates of conscience and religion, will outweigh 
the temptation to commit spontaneous crimes, for the 
sake of gain, where no conflict is introduced with a 
positive duty. 

It is for the legislative Council at Calcutta to con- 
sider how far it may be conducive to the benefit of our 
Indian empire, to introduce into it the provisions of 
the Statute, 8 & 9 Viet., e. 109. 

We think that, by the common law of England, the 
wager in question is not illegal, and may be enforced 
in a court of justice ; and agreeing with Mr. Justice 
Ferry, we shall report to Her Majesty that, in our 
opinion, the Judgment appealed against, ought to be 
reversed. 
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Richard Spooner and Bomanjee i . ,, , 

Nowrojee ^ ^AppellaniSf 

AND 

JuDDow (Widow) ------- Respondent,^ 

On Appeal from the Supreme Court at Bomhay, 

Supreme Court Charter (Bombay), 182Z— Jurisdiction of Supreme Court in 
matters concerning revenue or collection thereof — Quit-rent, if revenue 
Revenue officer distraining for arrears of quit-rent— If can he pro- 
ceeded agamst for trespass — Jurisdiction — Objection to — Flea how to 
be tahen — Flea of ''Not guilty if covers one of want of jurisdiction. 

By the Charter of J ustiee of the 23rd of December, 1823, establishing the 
Supreme Court at Bombay, that Court was prohibited (in like manner as the 
Supreme Court at Calcutta, under the 21st Geo, III., c. 70, s. 8) from enter- 
taining any jurisdiction in any matter concerning the revenue, under the 

management of the Governor and Council, or any act done in the collection 
thereof- 

In an action of trespass brought against the Collector of revenue at Bom- 

This was an action of trespass brought in the 19th Feb. 
Supreme Court at Bombay, in which Eurkissondass 
Eurgovundass, since deceased, and now represented by 
his widow, Juddow, the Eespondent, was Plaintiff, and ^ 
the Appellants were Defendants. 

* Present : Members of the Jiidicial Committee,— -IjordL Brougham, 

Lord Langdale, Lord Campbell, the Right Hon. Dr. Lashiogton, 

and the Right Hon. T. Pemberton Leigh. 

Privy CouneiUor,— Assessor,— 'Sir B. Ryan. - ; 

2 b 

IV_46 
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1848-50. hay, for distraining for arrears of Government “quit-rent,” the Defendant 
' — ^ ' pleaded ^^Not guilty only. The Supreme Court at Bombay held, that the 
Spooner ^ ^cjuit-rent^^ was not revenue within the meaning of the Charter, and that 
the act comidained of, was not warranted by the usage of the country and. 
JUDDOW. the Company’s Regulations, and that the Court had jurisdiction to entertain 
the action; and found for the Plaintiifs. 

Held, reversing such finding and judgment, — 

First, that the ^'quit-rent” was part of the revenue” of the East India 
Company at Bombay; and 

Secondly, that it being a matter concerning the revenue, and the col- 
lection thereof, the Supreme Court had no jurisdiction, and that the Court 
being excluded by the Charter from any matter concerning the revenue, 
the plea of ”Not guilty” was sufdcient, and that the Judge ought, at the 
trial, to have directed a non-suit, or a verdict to be entered for the Be- 
fendants. 

A plea in abatement to the jurisdiction of the Court must point out an- 
other Court before wliieh the matter is cognizable. A plea in bar, if well 
f ounded, is sufdeient, mthoiit pointing out the Court in which the suit ought 
to have been brouglit. 

If a party bona fide, and not absurdly, believes that he is acting in pur- 
suance a Statute, he is entitled to the special protection which the Legis- 
lature intended for him, although he has done an illegal act. 

The Supreme Court, in overruling the objections to the jurisdiction of 
tlie Court, refused leave to appeal ; the subject-matter of the action being 
trifling, and under the amount required by the rules of the Privy Council. 
Upon Petition, the Judicial Committee granted leave to appeal, but upon 
terms, of the East India Company paying the Respondent’s costs of the 
appeal, to enable him to appear, to prevent the question being argued 
ex parte. 

The action was brought under the following cir- 
cumstanees In the month of Novemder, 1846, Eur- 
kissondass Hurgovimdass was the owner and occupier 
of a house and piece of ground, situated in Bazar Gate- 
Street, ■\\dthin the town of Bombay, which were liable 
to the payment of an annual quit-rent, called pension, 
which forms part of the land revenue of the East 
India Company, and there was then due to the Col- 
lector the sum of Rs. 8. 3a. 8p., on account of arrears 
of such pension, which had not been collected from 
the above-mentioned premises since the year 1827. 
At that priod Narrondass Toolcaydass was the owner 
and occupier of the premises, and his name was regis- 
tered as such in the books of the Collectorate ; subse- 
quently, in the year 1836, this property was sold to 
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Hurhissondass Hurgovmidass, who continued in pos- 
session of it up to the date of the proceedings which 
gave rise to the present appeal. No change, however 

0 name was made in the books of the CoUeetorate’ 

and throughout this period, Narrondass Toohaydass 

appeared in those books, as the registered proprietor 
ot the property. 

The xAppellant, Spooner, was the Collector of revenue 
Bombay, and the other Appellant, Bomanjee Noro- 

1 liT assistants. On the 11th of October 

1846, Spooner sent a ptirvoe, or officer belonging to the 
CoUeetorate eetabUstoent, to tie house ot bUmI 
sondass ' Hurgovundass, in order to demand the pav- 
ment of the arrears of pension which were due from 
mm as occupant of the above premises. Hurgovundass 
refused to pay the arrears, and in consequence of this 
refusal, Spooner, on the 6th of November, 1846, placed 
a warrant,^ signed by him, in the hands of Bajeebd 
Jugumiathiee, one of the receivers in the office of the 

■ollector, in order that it might be esecuted. The 
warrant was in the following form:— “ To Bahajee 
Higunnatdijee.~Wh&cQas Narrondass Tookaydass has 
ailed, after due notice, to discharge the revenue due 
by him to the Honourable Company, amounting to 
eight rupees, three annas, and eight pice (8. 3. 8.), you 
are hereby authorized, by virtue of the powers ^ven 
to me under the 4th Sec., Cl. First, of Eeg. XIX., 

A.D. 1827, to enter into and take possession of the 
louse and property of the said Narrondass TooJeaydass, 
situated at Bazar Gatc-Ntree#, witHn the fort, and to 
conHnue in such possession ' thereof, until the said sum 
o Es. 8. 3a. 8p. shaU be duly paid, or until the said 
house and property slmU have been sold, in Kquidation 

'■■■ 2 B 2 ■ 
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of the amount so due, pursuant to the said Eegula- 
tion. ” 

Babajee Jugunnathjee, on the 24th of November, in 
the same year, went, accompanied by the Appellant, 
Bomanjee Nowrojee, and some sepoys, to the house of 
Hiirkissondass Hurgovundass. They were, however, 
not allowed to enter, aiid on a demand of payment 
being made, Cowasjee Hormasjee, his agent, said that 
he would not pay the amount, nor allow them to take 
anything away with them. He then became very 
violent, and ordered some of his attendants to expel 
the oflScers of the Collector ; a scuffle ensued, in the 
course of which one of the sepoys took down a globe 
lamp, and the Appellant, Bomanjee Nowrojee, ordered 
him to carry it away. This was done, and the police 
having come up, Cowasjee Hormasjee was given into 
custody, on the charge of assaulting the Collector ’s 
servants in executing the warrant of distress. On the 
27th of November, the case was brought on before 
Mr. Larhen, one of the magistrates of Bombay, who 

decided that the warrant was illegal, and dismissed the 
ease. 

On the 13th of January, 1847, the Respondent 
brought an action of trespass in the Supreme Court 
of against the Appellants, and in his declara- 

tion stated, that they, on the 24th of November, 1846, 
with force and arms broke and entered his dwelling- 
house, and made a great noise and disturbance therein, 
and forced and broke open, broke to pieces and da- 
maged, a door of the Respondent, belonging to the 
dv elling-house, and seized and took away a door and a 
globe lamp of the Respondent, then being in the said 
dwelHng-house, of the value of Co.’s Rs. 50, and 
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forcibly carried off the same, and converted and dis- 
posed thereof to their own use, to the damage of 
the Eespondent of 10,000 rupees. To this the Appel- 
lants pleaded “Not guilty,” and thereupon issue was 
joined. 

On the 9th of June, 1847, the cause came on for trial 
before Sir Thomas Brshine Ferry, acting as Chief 
Justice ; and the Counsel for the Appellants objected, 
that the Court had no jurisdiction to try the case, on 
the ground, that it was a matter concerning the revenue 
and expressly excepted out of the jurisdiction of the 
Supreme Court, by the Statutes of the 37th Geo. III., 
c. 142, and the 21st Geo. III., c. 70, sec. 8, and the 
4th Geo. IV., c. 71 ; and by the Letters Patent which 
established the Court. To prove the nature of the 
claim, Mr. Hutchinson, an assistant Collector of land 
revenue, was called, who stated that arrears of revenue 
called pension, amounting to between 8 and 9 rupees, 
were due from the property in question, and that it 
was the practice to issue the warrant in the names of 
the parties, whose names were entered in the books of 
the Collectorate. He also stated, that the name of Hur- 
Ussondass Hurgovundass had not been entered in those 
books in place of the name of Narrondass TookaydaSs, 
and that the distress warrant was for the pension, due 
from the land in the occupation of HurJcissondass 
Hurgovundass. The learned Judge reserved the point, 
and gave interlocutory judgment in the naturq. of a 
verdict for the Plaintiff, assessing the damages at 250 
rupees. 

On the 12th of Jme, 1847, the Counsel for the Ap- 
pellants moved on the leave reserved, and obfaihed^^^ a 
rule wwi; to show cause, why a" verdict should not^^^^^^b 
entered for the Defendants j on the ground^ t^ 
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1 S 4 S- 50 . Supreme Court liad uo jurisdiction to entertain the 
SPOONER action ; and cause having been shown against this rule, 
juDDow. Sir T. E. Perry, on the 22nd day of June, 1847, dis- 
charged it with costs. In delivering judgment, the 
learned Judge said that, at the trial of the cause, 
he thought the question to be left to the jury was, 
“whether the irregularity which had been confessedly 
committed by the Defendants in the execution of the 
warrant, was a mere slip, such as might happen to the 
most careful revenue of&cer in the exercise of his 
duties, or whether it was a substantial breach of the 
law, which entitled the Plaintiff to due compensation.” 
The learned Judge then proceeded thus: — I have 
not the least doubt that the Legislature never intended 
to give the Company’s servants in India, a total immu- 
nity from action in the Supreme Court for wrongs 
committed in the collection of the revenue, any more 
than the 21st Ge.o. III. intended to give them an 
immunity for wrongs com mi tted as magistrates. On 
perusing the whole of these Statutes, it appears to 
me clear, that the intention of the Legislature was, 
to erect a separate Court for the decision of the 
revenue claims, and to allow the Company’s officers 
to collect the revenue, either in the mode in which 
they had been accustomed to do so heretofore, or 
according to the regulations to be laid down, from 
time to time, by the local Government. Ample 
powers are thus given for all governmental purposes, 
but it is so contrary to the spirit of British Legisla- 
tion to suppose, that unlimited or irresponsible powers 
were intended, as to make me require express words 
to show that such was the intention. 

“ It was said, however, that the subject would not 
be without remedy, in any case of wrong, as the Regu- 
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latioii of 182/ Gsts-olisliGs th.G Court of u Egvguug 
tJud^G for tiiG IsIBjIkI of Bomhciy y to wliicli u compluiut 
liko tliG prGSGnt miglit bo ruadG. But tbut Bogulution 
did not rGCGivG iGgislativG forcG till tho year 1834, 
wliGii it was confirmed by tbe Supreme Grovernment 5 
and even if it were in force from its commencement, 
still fiom 179/ till 182/, there was no tribunal, except 
the Supx’eme Court, open for the redress of such a 
giievance ; and so, at the present moment, where is a 
paity in the Mofussil to sue for any illegal act comoDodt- 
ted in the collection of the revenue! All cases in this 
Presidency are, I believe, tried, in the first instance, 
before a native Judge, but the idea of a Collector 
being tried before a Sudder Aminy for trespass, pre- 
sents such a ludicrous aspect, that it never could be 
seriously entertained by any one acquainted with 
India. 

or all these reasons, I think that the jurisdiction 
of this Court has not been taken away, when the act 
complained of is not wniTanted by the usage of the 
country, or by the Company's Eegulations ; and as I 
do not see the slightest trace for any authority to 
demand the arrears of twenty years, or of two hun- 
dred years, as claimed by the Collector, of any person 
found in occupation of the land, I think the act in 
question was not authorized by usage and practice ; 
neither does the Regulation of 1827 furnish any 
authority for the act. It was argued, for the Plaintifif, 
that the mode there pointed out for executing a dis- 
tress had not been followed; but this is a mistake j 
the warrant there spoken of does not refer to a distress 
for land revenue, but to other matters comprised in a 
different chapter.” 

Gn the 27th oi August, 1847, final judg^ 
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signed in the cause ; and, on the same day, the Appel- 
lants presented a petition to the Court, praying that 
they might have leave to appeal to Her Majesty in 
Council, against the judgment. On the 30th of that 
month. Counsel for the Appellants were heard in 
support of the petition ; and, on the same day. Sir 
T. E. Perry made an order, that the motion shoidd 
be refused, on the ground, that the value of the mat- 
ter in dispute was under the sum of 10,000 rupees, 
the amount provided by the rules of the Privy 
Council. The Appellants, thereupon, presented a 
petition to Her Majesty in Council, for leave to 
appeal from the judgment and order. 

Mr. Wigram, Q. C., in support of the petition. 

The present application is for leave to appeal. 
The sum involved is trivial, and greatly under the 
sum required by the Charter of Justice of Bombay, 
and the rules of the Privy Council ; but the question 
of jurisdiction of the Supreme Court, in matters re- 
lating to the revenue, is one of very great importance, 
as affecting the revenue authorities in India. 

Lord Lastgdaub : 

The question appears to be of very considerable 
importance ; but you observe that the amount at 
issue is only a sum of 250 rupees, and for the purpose 
of deciding that, you put the Respondent to the ex- 
pense of this appeal. The question is, whether this 
prosecution being by the East India Company, and 
no doubt important to have decided, for the benefit of 

* Present: Lord Langdale, Lord Campbell, tie Right Hon. Dr 
Lushington, and the Right Hon. T. Pemberton Leigh. 
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the whole country, the whole expense of this appeal ^ 848 - 50 . 
should not be borne by them. However important it sp^ner 
may be to establish the law, upon a question of this juddow. 
kind, it would be very wrong to put the party to so 
gieat expense in a ease where so small amount is at 
issue. Even if the right of appeal were granted, you 
might be defeated in this way ; the Respondent may 
say, that it would be much better to pay his 250 
rupees, than to come here, and pay the expense of 
this prosecution. 

By an Order in Council, bearing date the 2nd of 
MuTcJb) 1848, it was ordered, by Her Majesty in 
Council, that the Appellants should have leave to 
appeal from the judgment and order, the East India 
Company undertaking to bring the appeal to a hear- 
ing before the J udicial Committee of the Privy Coun- 
cil, and to pay all costs, charges, and expenses, which 
might be incurred on behalf of the Respondent, as well 
as on behalf of the Appellants., 

Hurkissondass Hurgovundass died shortly afterwards, 
without issue, but leaving a widow, named Juddow, 
who, by an order of the Supreme Court of Bombay, 
dated the 15th of January, 1849, was admitted to be 
the Respondent to this appeal. 

The appeal now came xm for hearing. 

Wigram, Lloyd, q. C., and Mrb 

Two questions arise. First, whether the Supreme^ 

Court &t Bombay, is not precluded from entertaihihg 
and adjudicating upon such a case as this,^^^^ 
relates to the revenue of the Romfcfly Cnver umflriF - 
and. Secondly, whether the oh# 
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tion of the Supreme Court is properly raised, under 
the plea of “Not guilty.” ' 

I. The Supreme Court has no jurisdiction to try 
the case. It relates to a matter concerning the revenue 
of India, and is exempt from the jurisdiction of that 
Court. The Court of Judicature at BoMhay was 
first created by the Statute, 37 Geo. JIL, c. 142, s. 9 , 
which section empowered the Cx’own, by Charter or 
Letters Patent, under the Great Seal, to erect and 
estabhsh a Court of Judicature at Bombay, and ap- 
point a JRecoi'der thereof 5 and the 11 th section ex- 
pressly provided, that such Court, so to be erected, 
should not “have or exercise any jurisdiction in any 
matter concerning the revenue under the management 
of the Governor and Council respectively, either 
vithin or beyond the limits of the town, fort, or fac- 
tory, or concerning any act done according to the 
usage and practice of the country, and the Regulations 
of the Governor and Council.” In conformity with 
the provisions of this Act, the Court of the Recorder 
of Bombay was estabhshed by Letters Patent, which, 
m the words of the Statute, was expressly excluded 

from exercising any jurisdiction in any matter con- 
cerning the revenue. 

In the year 1823, an Act of Parliament was passed 
the 4th Geo. IV., c. 71, the seventh section of which 
provided, that it should be lawful for His Majesty 
the Fourth, by Charter or Letters Patent S 
estabhsh a Supreme Court of Judicature at Bombay, 

which Court , was to have the same Civil, Criminal, 
pd Admiralty and Ecclesiastical Jurisdiction, and to 

€ subject to the same limitations, restrictions, and 
^ol, as the Supreme Court of Judicature at Fort 

consisted of, or was invested with. 
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By: tlie ninth section, so inneli of the Charter and the 1 S 4 S- 50 . 
Statute, 37 Geo. III., e. 142, as related to the Court of spo^r 
the Eecorder of Bombay, was repealed. Now the Su- juddow. 
preme Court of Judicature at Port WilHatn, to which 
refer ence is made in this Statute, was established by 
Letters Patent of the 26th of March, 1774, under 
the Statute 21 Geo. III., c. 70. By section 8 of that 
Statute, it was enacted, “that the said Supreme Court 
should not have or exercise any jurisdiction in any 
matter concerning the revenue or concerning any act 
or acts ordered or done in the collection thereof, 
according to the usage and practice of the country, or 
the regulations of the Governor-Ceneral and Council.” 

The Supreme Court at Bombay was established by 
Letters Patent of the 8 th of December, 1823, which 
contained this clause, t‘Nor shall the said Court have 
or exercise any jurisdiction in any matter concerning 
the revenue under the management of the said Gover- 
nor and Council of Bombay respectively, either within 
or beyond the limits of the said town, or the forts or 
factories subordinate thereto, or concerning any act 
done according to the usage and practice of the 
counti j , or the regulations of the Governor and 
Council of EoTO&oi/ aforesaid.” We submit, therefore, 
that it is conclusive, from the provisions of these Acts 
Parliament and Letters Patent, establishing the 
Supreme Court &t Bombay, that that Court has no 
jurisdiction whatever, in any manner connected with 
the collection of the revenue, of which the quit-rent, 
or pension, in question, forms partj and this eonstfue- 
tion can work no injustice; for, if parties feel them- 
selves aggrieved by any act done by or under the 
authority of the Gohector, they a^^^^ 
remedy ; for by Regulation XTX . of : 1827, it is pro- 
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vided, tliat the senior Magistrate of Police in the Island 
Spooner of Bombay shall be Revenue Judge at that Presidency, 
juDDow. and the Collector and his assistants and native officers 
shall, in respect of acts done by them in their official 
capacities, be amenable by civil prosecution to the 
jurisdiction of the Revenue Judge, in whom alone is 
vested the jurisdiction to decide aU suits on account of 
the land revenue. If, therefore, the Charter was silent 
on the subject, this Regulation, which has the force of 
law, would clearly exclude the jurisdiction of the 
Supreme Court. 


Now it cannot be doubted but that this pension, or 
quit-rent, is to be considered as part of the general 
revenue of the State of India, and within the exception 
pointed out by the Statute. The Court below has 
erred in treating it as distinct from land revenue. 
The Statute, 21 Geo. III., c. 70, s. 8, uses the term 
“revenue,” and not “land revenue.” 


It is, however, said that there were irregularities 
committed by the officers, and that the warrant was 
objectionable. But if an act is done bona fide, even 
though there be an excess of jurisdiction in the Magis- 
trate, or, as it is alleged in this case, an irregularity on 
the part of the officer collecting the revenue, both the 
magistrate and officer are protected by Acts of Parlia- 
ment. Prestidge v. Woodman (a), Weller y. ToJce (b), 
Daniel Y. Wilson {c), Hughes y. Buehland (d), Eug- 
gms Y. Waydey {e), Barton v. Williams {f), Smith y. 
Wiltshire {g).-^[Dx. Lushingtont Suppose a man was 
killed by the revenue officers, who would try the case? 


(a) 1 Bar. & Or. 12. 

(c) 5 Term. Rep. 1. 

(e) 15 Mee. & Weis. 357. 


(6) 9 East. 364. 

(d) 15 Mee. & Weis. 346. 
(/) 3 Bam. & Aid. 330. 
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It is a different thing to protect an officer who might iS 48 - 5 o. 
justifj/ having committed snch an act.] — The Bombay Spooner 
Eegulation III. of 1799 gives redress for aU com- juddow 
plaints against revenue officers, and the Regulation 
of 1815, s. 5, makes further provisions to the same 
effect. In case of murder, the Supreme Court would 
have jurisdiction to try the case. — [Lord Campbell-. 

Would the Revenue Judge have power to award 
damages for trespass?]— Yes. Eegulation XIX. of 
182^ enacts, that the Collector, for the purpose of col- 
lecting the land revenue, and his assistants, and native 
officers, shall, with respect to acts done bv them in 
their official capacities, be amenable by civil prosecu- 
tion to the jurisdiction of the Revenue Judge, The 
same distinction exists in this country. An action of 
tiespass against a revenue officer for his conduct in 
the execution of his office would be removed from the 
Common Pleas, or Queen’s Bench, to the Court of 
Exchequer. Anon (a), CawtJiorne v. Campbell (b), 
Attorney-General V. Ealletf (c), Siddon v. East (d), 
Attorney-General Y. Kingston {e). The Indian autho- 
rities are to the same effect; thus in Woodupnarain 
BJiooyeah Y. Harvey (/) the Supreme Court at Calcutta 
held, that a bill of discovery in aid of proceedings in a 
Mofussil Court would not lie against a Collector of 
revenue, regarding a claim made by him in the execu- 
tion of his office. It is true Sir E. H. East, in the ease, 

Biidden Soorye v. D’Oyley {g), sustained an action of 


(o) 1 Anst. 205. (6) Note, 1 Anst. 205. 

(c) 15 Mee. & Weis. 97. (<3) 1 Or; & Jer. 12. 

(e) 8 Mee. & Weis. 163. ^ ^ „ A 

(/) I BignelTs Calc. Reps. 77. 
ig) of; Gases,' 2^.® 
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trover against a Collector of revenue, but the report 
of the case is doubtful. 


II. The nest point really is only a question of plead- 
ing, purely of a technical character; it is whether it was 


open to us at the trial to take the objection to the 
jurisdiction of the Court, under the plea of “Not 
guilty!” The Court had no jurisdiction to try the case, 
and as soon as it had judicial notice of that fact, as by 
the Advocate-G-eneral objecting at the trial that the 
cause of action was ultra vires, it was the duty of the 
Judge to have stayed the proceedings. The Court 
could either have discharged the jury, or have refused 
to enter up judgment upon the verdict. In JEgerton v. 
Furseman (a), the action was brought against a stake- 
holder, on a dog fight, to try which dog had won the bat- 
tle. The action was brought before Chief Justice Abbott 
with peifectly regular pleas, both parties being anxious 
to have the case tried by a jury; but he said, “I cer- 
tainly shall not try the case,” and refused to hear it, as 
the time of the Court would be wasted in trying such 
a case; and there are cases in which Judges in a 
similar way have refused to let such frivolous cases go 
to a jury. If the matter was out of the jurisdiction 
of the Court, the judgment is void, being coraw non 
judice. But the plea of “Not guilty” was sufficient, 
for as soon as it appeared that the Court had no juris- 
diction it was comm non judice. Hilliard v. Webster (b), 
Tinnswood v. Pattison (c), ParJcer y. Elding (d), The 
Kmg v. Johnson (e). Capes v. Jones (/), Gomyn’s Dig., 
Tit. “Courts,” (P) 15. C omyW s Dig., Tit. “Preroga- 
tive, (D) 28. Tidd’s Practice, p. 960, shows the man- 


{a) 1 Car, <& Pay. 613. 
(c) 3 Com. Ben. 243. 

(a) 6 East. 583. 


(6 ) 6 Man. &Grr. 983. 
W 1 East. 352. 

(/) 2 Com, Ben. 911. 
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ner m which you can take advantage at the trial, of a 
btatute excluding a Court from entertaining an action 
and that in this mode of raising the objection to the’ 
jurisdiction of the Court, we were perfectly regular. 


:o. 

Spooner 


p. 

iUBDOW. 



for the Eespondent. 



^ I. The first thing to be considered is the jurisdic- 
tion of the Supreme Court at Bombay to entertain 
this action: we admit the Appellant’s argument, that 
the Court at Bombay is to be assimilated in all respects 
to the Supreme Court at Calcutta; for whatever 
powers or immunities were vested in the Calcutta 
ouit, are conferred upon the Supreme Court at 
Bombay, by the Statute, 4 Geo. IV., e. 71. It will be 
necessary then to see what has been excepted out of 
the jurisdiction of the Supreme Court at Calcutta. 
The Calcutta Court was established by the Statute 
13 Geo. III., e. 63, and was a Court of general juris- 
diction. The Court exercised jurisdiction over all 
persons, natives or others, within the local limits of 
the MaJiratta ditch. It was doubtful whether, under 
this Statute, the Supreme Court had jurisdiction 
in revenue eases, and to settle this doubt, the Statute, 
21 Geo. III., c. 70, was passed; and by the 8th section 
of that Statute, eases of “revenue” are expressly 
excepted out of the jurisdiction of the Supreme Court. 
It is necessary, to arrive at the proper meaning of the 
word “revenue,” used in this Statute, to trace the 
origin of this tax. The East India Company’s rights 
at the time of the passing of this Act of Parliament, 
were dependent upon two distinct titles: the one 
by purchase of lands in Calcutta; qmi-xmtB piayable 
to the Company giia landlords, and the Coverh- 
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iSh^. ment: tlie othei* the revemie title, which is quite 
Spooner distinct. That, in the first instance, proceeded in Ben- 
juDDow. gal^ under the grant of the Deivanny, first from the 
Natoah, and confirmed by Shah Allah, in the year 
1756; that is the “revenue” which is spoken of in 
this Statute, the “revenue” of the Provinces of Bengal, 
Bahar, and Orissa. It has been called “revenue” or 
impost, in contradistinction to taxes, and is founded 
upon the right of the Mahomedan Government, as 
conquerors, and was adopted by the East India Com- 
pany when they came in under the grant of the 
Dewanny. The question then is narrowed to this; is 
the term “revenue” used in this Act of Parliament to 
be construed as extending to all the revenue of the 
State, or only to that particular portion, namely, “land 
revenue?” At Calcutta, the Legislature had no power 
within its limits to raise any taxes, and a Special 
Act of Parliament was passed to enable them to do 
so. We submit that the term “revenue” used in the 
Statute, 21 Geo. III., c. 70, sec. 8, does not include 
“quit-rent” or ground-rents in the Island of Bombay, 
and that the Statute only applies to Bengal, Bahar, 
and Orissa. The “quit-rent,” called a pension, in 
respect of which the trespasses complained of were 
committed, is not a ** revenue” within the meaning of 
the 21 Geo. III., c. 70, see. 8. The argument of the 
Appellants in treating this as “revenue” is not correct. 
The nature of this “quit-rent” is described in an 
agreement entered into between the Portuguese inha- 
bitants of the Island of Pom&ai/ and the East India 
Company : it was to be paid in lieu of lands, which were, 
in the first instance, taken possession of by the East 
India Company, on coming into possession of the 
Island under the Charter of Charles the Second. It is 
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clear, therefore, that this rent comes mthin the cate- 
gory of rent payable by a tenant to his landlord, a per- 
petual ground-rent incapable of being raised ; and not 
of land ‘ ' revenue. ’ ’ The Regulation XTX. of 1827, 
so much relied upon by the Appellants, as excluding 
the Supreme Court’s jurisdiction, does not apply to this 
“ quit-rent,” it relates only to “ land revenue.” The 
seventh section of that Regulation clearly establishes 
this position: it enacts “ that the Revenue Judge sha l l 
decide all suits brought by him by contributors to the 
land revenue at the Presidency against the Collector, 
or any person of his establishment, on account of land 
revenue.” It is clear from this, that the Revenue 
Judge has no jurisdiction over other suits. The con- 
struction put by the Court below upon the Statute, 
21 Geo. III., c. 70, and the Regulation XIX. of 1827, 
was, that even if they applied so as to take away the 
jurisdiction of the Supreme Court, still, that an action 
would lie in the Supreme Court against any one who 
was liable to its jurisdiction generally, for any outrage 
committed in the collection of the revenue ; and this 
opinion of the Court is in conformity with the case of 
Doe dem.P eareemony Dossee v .BissonauthB onnerjee{a) , 
where it was held, that the Supreme Court of Calcutta 
was not precluded by the Statute, 21 Geo. m., c. 70, 
from exercising jurisdiction in a revenue case ; and also 
by Sir E. H. East, in the case of Budden Boorye v. 
O’Doyley (b) and by this Court, in C alder -v. Halhet (c). 

II. The defence to the want of jurisdiction of the 
Supreme Court, could not be put in issue under the 
plea of “ Not guilty.” The Defendants ought to have 

(a) 1 BignelFs Calc. Eeps. 1. 

(&) East’s ISTotes of Cases, 2- Morley’s Big^st, 172. 

(g) B Moore’s"' P.C. Cases,:28.\,:' ^ 

2 c 
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pleaded the want of jurisdiction specially. The 
Spooner Supreme Court at Bombay, being the Court of highest 
juDDow. jurisdiction, and having a general jurisdiction within 
the town of Bombay, could not be ousted of that juris- 
diction, over any matter of complaint instituted therein, 
except by a plea to the jurisdiction, showing positively 
and affirmatively, what Court, other than the Supreme 
Court, had jurisdiction over such matter of com- 
plaint. How was the Court to arrive at the fact, that 
the question at issue was a matter of revenue, unless 
it was specially pleaded! The practice of the Indian 
Courts has been to plead, specially, in eases similar 
to this. 2 Smoult^s “ Rules and Orders of the Supreme 
Court at CaJoutta,” p. 65. Under the New Rules of the 
Court at Bombay, in an action of trespass, no defence, 
which confesses and avoids, .can be given in evidence, 
under the plea of “Not guilty.” All matters of confes- 
sion and avoidance may be pleaded specially. That was 
the course pursued in C alder v. Halket (a), which was 
an action of trespass against a Judge of the Foujdarry 
Court in the Mofussil: the Defendant justified himself 
under this very Act, the 21st Geo. III., c. 70, s. 24, 
but this Court held, that he was not justified by it. So 
in Taaffe v. Lord Downes (h), an action was brought 
for trespass and false imprisonment, against the Chief 
Justice ; and, although the Defendant had protection, 
by law, being a judicial officer, he pleaded specially, 
fiist, the general issue ; secondly, not guilty, as to 
part ; and as to the residue, justification, that the acts 
done by him, were done in the exercise of his 
Judicial functions. Again, in Mostyn y. Fahrigas (c). 
Lord Mansfield said, that ‘ ‘ nothing was more clear, 

(а) 3 Moore’s P. C. Cases, 28. ■ 

(б) Note, 3 Moore’s P. C. Cases, 36. (c) 1 Cowp 172. 
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than that if the Court ha« « 

of ttiA . .r * general 3 uri.sdietion 1848-50. 

ot tile subject-matter, the DefenSarif r.,,, + i i 

it ” Til A A., -j. 1 ■, enaant must plead to Spooner 

It. The cases cited by the Appellants of its beir,<. , 

patent upon the face of fho m-A .;>• !■, bein^, juddow. 

had no jLisdiotion do T’ 

j ^ saietion, do not apply. How ig tbe Court 

to ascertain whether it is a class of cases which is 
wi hin the general jurisdiction of the Court, or within 

Cour?? jurisdiction, until the 

Conrt tries the question? But the Defendants, bv 

p eading Not guilty,” admitted the jurisdiction of the 

Supreme Court, and waived all objection thereto, and 

It was not competent to take the objection at the trial. 

Lord Campbell, 

After stating the facts of the case, proceeded as fol- , 

lows :-Two questions arise : First, whether the objec- ‘'Sso 

tion to the jurisdiction of the Court could be taken ^ 

''wB ^?i^ guilty;” and, Secondly,’ 

whether the objection be well founded. 

On the first question, we have had some difficulty 
and my own opinion has varied during the argument.’ 

It appears from the Books of Practice cited, that it has 
been usual to plead such a defence in the Indian 
'Onrts, and, certainlj^, the convenient course wonld 
be to put it upon the record. The issue joined, seems 
sim.ply to be, whether the alleged trespasses were com- 
mitted by the Defendants, and it is urged, that the 
necessity for a special plea is rendered more urgent 
bj' the New rules, introduced at Bombay, which pro- 
vide, that in actions of trespass, under the plea of “ Not 

guilty,” no defence shall be given in evidence which 
confesses and avoids. 

However, looking at the Statutes and Charters under 

which this Court is constituted, - and N to the cases, in 

■ 2 c 2 
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point, whicli liave been decided in Westminster Hall, 
we bave come to the conclusion, that the Court, under 
the plea of “Not guilty,” was bound to admit the 
objection. 

By an Act of Parliament, the 37th Qeo. III., c. 142, 
s. 9, His Majesty was empowered, by Charter, or Let- 
ters Patent, under the Great Seal, to erect and establish 
a Court of Judicature at Bombay ; but the 11th section 
of that Act expressly decided that such Court, so to 
be erected, “ should not have or exercise any juris- 
diction in any matter concerning the revenue under 
the management of the Governor and Council re- 
spectively, either within or beyond the limits of the 
town, fort, or factory of Bombay, or concerning any 
act done according to the usage and practice of the 
country, and the Regulations of the Governor and 
Council. ” 

In conformity with the provisions of this Act, a 
Court of Judicature, styled, “ The Court of the Re- 
corder of Bombay,”' was established by Letters Patent 
under the Great Seal of Great Britain, bearing date 
the 20th day of February, 1798. These Letters Pa- 
tent contained a clause, providing that “ the said 
Court should not have, or exercise, any jurisdiction, 
in any matter concerning, the revenue, under the 
management of the said Governor and Council re- 
spectively, either within or beyond the hmits of the 
said tovTi and Island of Bombay, or the forts or 
factories subordinate thereto, or concerning any act 
done according to the usage and practice of the 
country, or the Regulations of the Governor and 
Council.” 

Subsequently, in the year 1823, an Act of Parlia- 
ment was passed, the 4th Geo. TV., c. 71, the 7th sec- 
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tion of which provided, “ that it should be lawful for 
His late Majesty, King George the Fourth, by Charter 
01 Letters Pa cent, under the Great Seal of Great Bri- 
tain, to erect and establish a Supreme Court of Judi- 
cature at Bombay, aforesaid, to consist of such and 
the like number of persons, to be named, from time 
to tirne, by His Majesty, his heirs, and successors, 
with full power to exercise such civil, criminal, ad- 
miralty, and ecclesiastical jurisdiction, both as to 
natives and British subjects, and to be invested with 
such powers and authorities, privileges, and immu- 
nities, for the better administration of the same, and 
subject to the same limitations, restrictions, and con- 
trol, within the said town and Island of Bombay, and 
the limits thereof, and the territories subordinate 
thereto, and within the territories which now are, or 
hezeafter may be, subject to, or dependent upon, the 
said government of Bombay, as the said Supreme 
Court of^ Judicature in Bengal, by virtue of any law, 
now in force and unrepealed, doth consist of, is in- 
vested with, or subject to, within the said Fort Wil- 
liam, or the places subject to, or dependent on, the 
Government thereof. ’ ’ 

And by the 9th section of the same Act, it was 
provided, ‘ ‘ That so much of the said Charter, granted 
y His said late Majesty, King George, the Third for 
erecting the Court of the Recorder of Bombay, as 
relates to the appointment of such Recorder, and the 
erecting of such Courts of Judicature at Bombay, in 
case a new Charter shall be granted by His Majesty, 
his heirs, or successors, and shall be openly published 
at Bombay, from and immediately after such publi- 
cation, shall cease and determine, and be absolutely 

Void, to all intents and purposes whatsoeveiv aud all 
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1 848 -50 . powers and authorities granted by the said Act of the 
Spooner 37th year of His said late Majesty, King George the 

2/t 

juDDow. Third, to the said Court of the Recorder at Bombay, 
shall cease and determine, and be no longer exercised 
by the Supreme Court of Judicature to be erected in 
virtue of this Act, in the manner and to the extent 
hereinbefore directed. ” 

The Supreme Court of Judicature at Fort William, 
in Bengal, to which reference is made in the 7th sec- 
tion of the last-recited Act, was established by Letters 
Patent, under the G-reat Seal of Great Britain, bearing 
date the 26th day of March, 1774 ; and by an Act of 
Parliament passed in the year 1791, (the 31st Geo. III., 
c. <0, s. 8,) it was enacted, “That the said Supreme 
Court shall not have, or exercise, any jurisdiction, in 
any matter concerning the revenue, or concerning any 
act or acts ordered or done in the collection thereof, 
according to the usage and practice of the country, or 
the Regulations of the Governor-General and Coun- 
cil. Therefore, that clearly now regulates the existing 
Court of Bombay. 

The Supreme Court of Judicature at Bombay was 
established by Letters Patent, under the Great Seal 
ot Great Britain, bearing date the 8th day of Decem- 
ber, 1823 ; and the Letters Patent contain the follow- 
ing clause, “ hi or shall the said Court have or exercise 
any jurisdiction in any matter concerning the revenue 
under the management of the said Governor and Coun- 
cO of Bombay respectively, either within or beyond the 
limits of the said town, or the forts and factories sub- 
ordinate thereto, or concerning any act done, according 
to the usage of the country, or the Regulations of the 

Governor and Council of Romte?/ af oresaid. ^ ^ ^ 

Therefore, ly Statutes aud Charters, of which the 
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Judges of the Supreme Court of Bombay are bound to 
take judicial notice, they are forbidden to exercise any Spooner 
jurisdiction in any matters concerning the revenue juddow. 
under the management of the Governor and Council, 
or any act done according to the Eegulations of the 
Governor and Council respecting the collection of the 
revenue: any such matter arising before them was de- 
clared to be coram non judice. 

We are not prepared to say, how it might have been, 
if, when the Plaintiff’s case was closed, nothing more 
had appeared, than that the Defendants entered his 
house at Bombay, and carried away his lamp. 

Possibly, under the plea of “ Not guilty,” the De- 
fendants might not have been at liberty to adduce 
evidence which went in confession and avoidance, and 
the facts ousting the Court of its jurisdiction might 
never have been judicially before the Judge. But the 
Plaintiff, himself, proved the controversy respecting 
his liability for the arrears of the quit-rent, the de- 
mand made upon him for the arrears, and the warrant 
to levy them by distress: therefore, supposing, upon 
these facts, the Court had no jurisdiction to try the 
cause, was the Court to try it, and give judgment for 
the Plaintiff, because the Defendants had omitted to 
plead specially? 

This bears no resemblance to the cases where there 
is a plea in abatement to the jurisdiction of the Court, 
which must point out another Court before which the 
matter is cognizable. If the defence has been put 
upon the record, it would have been in the form of a 
plea in bar ; and if well founded, it would have been 
sufficient, without pointing out any other Court in 
which the suit might be institMed, y r 

If the Court is f orbiddeh, h|^i la% to- 
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neither the “New rules,” nor any omission of the De- 
fendants, would give the Court jurisdiction over it. 
The facts ousting the jurisdiction having been brought 
judicially to the notice of the Judge, and with perfect 
regularity, he usurps a jurisdiction which does not 
belong to him, if he proceeds and gives judgment for 
the Plaintiff. Therefore, these facts coming out, for 
the first time, on the trial of an issue, although they 
may seem irrelevant to that issue, he must have 
power, by directing a nonsuit, or by some other means, 
to stop the trial ; and, accordingly, in some Statutes, 
which take away the jurisdiction of Courts in particu- 
lar cases, there is a power expressly given to nonsuit, 
and if the jurisdiction is clearly taken away by the 
facts proved, a similar power may be here implied. 

The eases cited to us, of Judges refusing to proceed 
in the trial of ludicrous wagers, do not appear to be in 
point, for they are not founded on any rule of law, but 
upon discretion, which has been differently exercised 
by different Judges. 

However, the case of Parker v. Elding (1 East. 352) 
appears to us a strong authority in favour of the De- 
fendants. That was an action of assumpsit for work 
and labour, with a plea of non-assumpsit only. The 
Plaintiff proved the existence of his demand, to the 
amount of £1. 18s., and no more. The debt arose in 
the Isle of Ely, for which, by a public Act of Parlia- 
ment, a Court of Ee(juests was established, with a 
clause, that no action for any debt, not amounting 
to 40s., and recoverable by that Act, in the said Court 
ot Requests, shall be brought against any person 
residing or inhabiting within the jurisdiction thereof, 
in any of the Bang’s Qouxts, Westminster.’’ The 
Defendant resided in the Isle of Ely, where the debt 
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was contracted. The objection of want of jurisdiction 1S48.50. 
being made by the Defendant, the Plaintiff answered 
that It could not be taken under the plea of non- juodow. 
assumpsit, ^ and that upon the issue joined, he was 
clearly entitled to a verdict. But Grose, Justice, who 
tried the cause, directed a verdict to be entered for 
the Defendant, giving leave to the Plaintiff to move to 
enter a verdict for the £1. 18a. Such a motion being 
made, Loid Kenyon said: “ Here is a general law, of 
which we are bound to take notice, which says, that 
no action shall be brought against any person residing 
within the juiisdiction, for any debt not amounting to 
40s., and recoverable by virtue of. that Act. The de- 
mand in (Question is of that sort. How then can we 
say, that the Plaintiff shall recover it against the 
positive dii'ection of the Act f This being directed 
to be taken as a general Act, is part of the general 
Law of the land.” The other Judges concurred, and 
a rule to show cause was refused. 

In another case, of Taylor v. Blair (3 Term Eep. 

452), where, by a similar Court of Bequests’ Act, a 
power was expressly given, on an action being brought 
in the Superior Courts, “to plead the A,ct in bar,” 
and there having', under the plea of non-assumpsit, 
been a verdict for less than 40s., Lord Kenyon, in 
refusing leave, after verdict, to enter a suggestion, 
observed, “The Defendant might have pleaded the 
Statute, or, perhaps, if the objection had been made, 
at the trial, the Plaintiff would have been nonsuited. ” 

Less reliance is to be placed upon the ease of 
Hilliard v. Webster (6 Man. & Gr. 983), as there, the 
Statute specifically pointed out the duty of the Judge, 
on the want of jurisdietion appearing before biTn 
An Act for regulating the proceedings of a 
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iS43-y. Court, enacted, “ that in case any j)ersonal action, for 
Spooner the recovery of any debt, shall be commenced out of 
juDDow. the jurisdiction, and it shall appear to the Judge of 
the Court where such action shall be tried, that the 
debt to be recovered in such action does not amount 
to 40s., and the Defendant shall prove that, at the time 
of commencing such action, he was resident within 
the jurisdiction, then, unless the Judge shall certify 
that there was reasonable ground for bringing the 
action for more than 40s., such Plaintiti shall not 
recover, but be non-suited in such action. ’ ’ Assumpsit 
being brought in a superior Court, and non-assumpsit 
only pleaded, it appearing that the debt to be recovered 
was under 40s., and that the Defendant was resident 
within the jurisdiction of the local Court, a non-suit 
was entered, which the Court of Common Pleas re- 
fused to disturb. The Plaintiff’s Counsel then strenu- 
ously contended that, under the “New rules,” a special 
plea was necessary, to let in the defence ; but Maule, 
Justice, said, that upon such a matter the new rules 
made no difference. 

We are, therefore, of opinion, that if the Supreme 
Court of Bombay had not jurisdiction over this cause 
of action, the Judge ought either to have directed a 
nonsuit, or a verdict to be entered for the Defendants. 

Upon the second question we have not been able to 
entertain any doubt. Whether the Plaintiff might 
have redress before any other tribunal, can only be 
material in a doubtful construction of the Statutes and 
Charters establishing the Court in which the action 
was brought. If, by these Statutes and Charters, its 
jurisdiction in this action is clearly taken away, our 
decision could not be influenced by the consideration. 
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e are of opinion, that the “quit-rent” being part 
0 the revenue of the East India Company, the cause 
ot action IS a matter concerning the revenue under the 
management^ of the Governor and Council of Bombay 
and concerning an act done according to the Eegula- 
tions of the Governor and Council of Bombay. The 
quit-rent ’ ’ goes into the treasury of the East India 
Company, and the Defendants bona fide, professed to 
act under Eegulation XIX. of the Eegulations made by 
the Governor and Comicil of Bomban, giving power to 
e Collector to distrain for all arrears of rent due to 
the Company. For this purpose no distinction can 
be taken between this “quit-rent” and the rent due 
from the Rajah or Zemindar, in respect of the land 
which they occupy and cultivate. 


The^ point, therefore, is, whether the exception of 
jurisdiction only arises where the Defendants have 
acted strictly, according to the usage and practice of 
the country, and the Eegulations of the Governor and 
Council. But upon this supposition the proviso is 
wholly nugatory; for if the Supreme Court is to in- 
quire whether the Defendants in this matter concern- 
ing the public revenue were right in the demand made, 
and to decide in their favour only if they acted in 
entire conformity to the Eegulations of the Governor 
and Council of Bombay, they would equally be entitled 
to succeed, if the Statutes and the Charters contained 
no exception or proviso for their protection. Our 
books actually swarm with decisions putting a contrary 
construction npon such enactments, and there can be 
uo rule more firmly estabhshed, than that if parti^^^^^ 
hona fide and not absurdly believe that they are acting 
in pursuance of Statutes, and aecording to law, they 
are entitled to the special protection which the Degis- 
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lature intended for tliem, althongh they have done an 
illegal act. In this ease it may well be that the 'war- 
rant against the goods of Toohaydass did not authorize 
the taldng the goods of Hicrgovundass, or even that 
Hurgovimdass might not be liable for the arrears of 
“quit-rent” which accrued before he became owner of 
the house. Still the Collector was evidently of opinion, 
that a distress might be made for the whole of the 
arrears due, and that it was sufficient to introduce 
into the warrant the name of Toohaydass, in whose 
name the house continued to be registered. The 
other Defendant never could have doubted the suffi- 
ciencv of the warrant. If Indian revenue-officers have 
fallen into a mistake, or withoiit bad faith have been 
guilty of an excess in executing the duties of their 
office, the object of the Legislature has been, that 
thev should not be liable to be sued in a civil action 
before the Supreme Courts. Liability to be prose- 
cuted criminally, stands upon a totally different foun- 
dation. 

We must view the question of the jurisdiction of 
the Supreme Courts of India in cases of revenue, upon 
the supposition that there are peculiar Courts in which 
these questions are to be discussed and decided. In 
England, if such an action were brought in any other 
Court than the Coui't of Exchequer, it would be a mere 
matter of course to remove it into that Court, and to 
prevent any other Court taldng cognizance of it. 
Thus in the 7th year of Jawes the First, process issued 
out of the Exchequer to lev>" an amercement of £10; 
the bailiff levied the amercement. J. S., the person on 
whom it was levied, brought trespass, and it was said 
by the Barons, and ordered, that if J. 8. will bring an 
action for distraining of this amercement, be it law- 
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fully imposed or not, yet J. S. shall be restrained to 
sue in any other Court hut in this, and here he shall 
sue in the office of Pleas, for the bailiff levied it as an Juodow. 
. officer of this Court. Lane's Exchequer Eeps. 55. 

The same doctrine is to be found in C/an}t'h‘ 0 'Vne v. 
Camphell (1 Anst. 205), and I can testify, that I myself, 
while I had the honour of being Attorney-General to 
the Crown, in several instances stopped actions com- 
menced in the Courts of King’s Bench and Common 
Pleas by an application to the Court of Exchequer, 
upon an allegation, that the Eling’s revenue came in 
question in the subject to be discussed; without at- 
tempting to show that the parties impleaded had acted 
lawful, and had a good defence. 

We are, therefore, bound to differ from the Judge 
below, who says, “that the jurisdiction of his Court 
has not been taken away, when the act complained of 
is not warranted by the country, or by the Company’s 
Regulations.” If it concerned the revenue, or was a 
matter concerning an act Iona fde believed to be 
done according to the Regulations of the Governor 
and Council of Bombay, his jurisdiction was gone, 
although facie it appeared to be a trespass 

over which his jurisdiction might be properly ex- 
ercised. 

We hope that if the Plaintiff was injiii’ed, lie 
might have had redress by a different proceeding; but 
at any rate, we are of opinion, that he was not 
entitled to redress by suing in the Supreme Court at 
Bombay, and we shall humbly advise H!er Ma^^ 
that the judgment appealed against should be re- 
versed. : / , 

The effect of their Lordshij^ ’ deeision will be, to make 
the rule ww of the Ifth of 1847, 
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Muttyloll Seal - - - - Appellant, 

AND 

Robert O’Dowda _ > _ _ Respondent, ^ 

On Appeal front the Supreme Court of Judicature, at 

Fort William in Bengal, 

Sale of goods Froperty — Passing of — Assignment of goods for loan said 
to have been received on date of assignment—Loan not advanced on 
aate Mights of assignee — Assignee in banlcruptcy of seller seizing 

goods, if guilty of conversion — Fraetice — Appeal— Neio trial— When 
' to oe ordered. 


A Bill of Sale ^ and assignment of goods, described as being in certain 

given bv him for the loan of a sum ex- 
1 essedtoha\e been ppd on the day of the date thereof. Upon an action 
< t trover brought against the assignee of A., T?ho'had seized the goods it 
appeared, m evidence, that apportion only of the goods was in the ware- 
house specYhed at the date of the sale, and that no part of the loan was 
paid on that day, the same being discharged by instalments a few days 
afterwards: whereupon the Judges of the Supreme Court held, that there 
had been no valid transfer, and, consequently, no conversion, and gave an 
intmdocntory judgment and verdict in accordance with such view. 

Held by the Judicial Committee, on appeal from such judgment and ver- 
<Rct, and from an order refusing a new trial, that the judgment and ver- 
granted"^ l^istided by the evidenceyand must be reversed, and a new trial 

2‘9th Feb * action of trover brought by the Ap- 

pellant against the Respondent, the assignee of the 
estate and eifects of the firm of Messrs. & Co. 

of Calcutta. The circumstances which led to this ac- 
tion, were as follows:— 

In the year 1846, the firm of & Go. carried 

on business, Ai Calcutta, as merchants and brokers. 
The firm had, for some time, had extensive dealings 
in trade with the Appellant, and, on the 30th of April, 


_ : Members of the Judicial Committee , — 

Lord Campbell, the Right Hon. Dr. Lnshington, and the 

;Tv.,Pemberton Leigk 

Privy Conneillor,— Mssmorr-Sir E. Ryan, Knt, 


•Lord Langdalf 
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1846, was iiidebted to Mm in a sum amounting to 
£70,000, for wliich lie held securities. At that time, 
they had a pressing occasion for an inunediate ad- 
vance of money, and Mr. Dowleans, one of the 
partners, in the name of the firm, applied to the Ap- 
pellant for a loan of Rs. 60,000, who was willing to 
entertain the request, hut required a fresh seeuritv 

4b- 

for the advance. Doivleans proposed that Tulloii & 
Co. should give him an assignment, hy way of 
mortgage, of a quantity of wine, ale, and other 
liquors belonging to the firm. The Appellant had 
a draft bill of sale, and assignment, prepared, and 
delivered it to Doivleans, informing him, that if the 
firm would execute a bill of sale, and give him 
possession of their own stock of wines and other 
liquors, he would, at once, advance the sum of 
Es. 15,000, which was required immediately, and the 
balance of the Es. 60,000, as there wa.s occasion for 
it. At that time, the wines and other liquors in 
question, were in two different godowns, or warehouses, 
one called the Mission Bow, or Hickey Bailey’s go- 
down, which contained exclusively their own wines and 
liquors, and the other called the Bengal Club godoivn, 
in which the goods belonging to the firm were mixed 
up with consignments from their constituents, en- 
trusted to them for sale. The value of the wines and 


other liquors, which were their own property, wms 
between sixty and seventy thousand rupees. Dowlecms 
agreed to the terms required by the Appellant, and, 
on the next day, the 1st ot May, the folio wing 
of sale and assignment (copied from the draft 
pared by the Appellant) and memorandum was writ- 
ten out by Mr. Buckland, another of the partners, 
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and signed by him, in the name of the firm of Tulloh 


\^ \Jm • 

“We do acknowledge to have this day borrowed 
and received, from Bahoo Muttyloll Seal, the sum of 
Company’s rupees 60,000; and, in consideration of 
the same, we do hereby bargain, and sell, and assign, 
to the said Bahoo Muttyloll Seal, all and every the 
goods, merchandizes, chattels, and effects, now lying 
and being in certain godowns and premises of and be- 
longing to us, in Mission Roiv, Calcutta, kno'wn under 
the name of Hickey Bailey and Company’s godoums, to 
hold and leceive, as and for his own goods, chattels 
and effects : and we do hereby warrant the same to the 
said Muttyloll Seal, against us, and each of us, our 
executors and administrators, for ever. Dated the 30th 
of April, 1846, Tulloh & Co. 

“Be it known that, on this day, possession of the 
said several goods and merchandizes, chattels and 
effects was given to the said Muttyloll Seal, Esquire, 

which the said goods are stored. 

“Calcutta, 1st May, 1846. 

“Tulloh & Co.” 


“Witness 


m Il uges. 

“Peter Palmer.” 

Neither Hughes nor Palmer, whose 
as attesting witnesses to this statement 
at that time .clerks in the employ cA TuEoh & Co. 
actually saw it executed hj Buchlattd 
acquainted with his handwriting, they 
natures afterwards on the same dav' at 

IiiHEediately after the MU of sale 
I the Appelltot advaneed to 


names appeared 
and who were 
Tulloh & Co., 
hnt being well 


'* sig- 


request of 
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Rs. lo,000. Within two or three days afterwards, 
advanced to them two other sums, one of Es. 10,000. MnnvLon. 
and the other of Bs. 4,300; and on the 9th of M„j, 
e accepted a bill of exchange for Es. 31.611 1 6 
drawn upon him by Tnlloh & Co., and payable' ' ’ 
days after date, and other large sums were also paiu 
by him on their account. These monies were advanced 
upon security of the goods agreed to be assigned to 

jP JP Oxi H t * 

^mediately after the Bill of Sale was signed 
laioH & Co., Doxvleans gave directions to one of 
clerks to make out a correct list of all the goods 
question, and transfer them to the custodv^ of uit- 
sircar or clerk of the Appellant. He then, accom- 
panied by Palmer and another of the clerks of Trdlol 

of Gangooly, the managing clerk 

the Appellant, and went to the Mission Roiv qo- 

down, and told their warehouseman, Rajoo DutL ^ to 

give possession of it to Qangooly, and also to make 

ovei 0 him all the wines and liquors stored in it, 

and also those belonging to Tulloh & Co., which were 

in e engal Club godowns, 'byxt not those which 

were the property of their constituents. Gangooly 

en 00 possession of the warelionsesj and 

tor Lwo -locks, one of which he caused to be p^cea 

on 7 and the other 

r Some of th 

t + ^ letter godoivn were removed the same day 
nut as the quantity was large, and the goods beloniH' 
to mion * Co„ as theic ow; pcopert;, c“f 

from their consighments, 

ook five days to remove them all. Unta tMs^^^^^^ w 
wmpleted, Eoino k^^^ 
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downs, and Gangooly stationed every evening a watch- 


man at each door. On the fifth day the Mission Row 
godoimt was quite Ml, and a list was made out by 
Ramdhone Bose, one of the clerks of the Appellant, of 
all the goods in that godoivn, as well as of those that 
still remained in the Bengal Club godown belonging to 
Tulloh & Co. The other goods in the Bengal Club 
godotvn, which consisted of consignments, had in the 
meantime been removed, and none remained there but 
those which belonged exclusively to Tulloh & Co. 
Gangooly then informed Bowleans that the Mission 
Row godown was full, and the keys of the two padlocks, 
which Rajoo Butt had kept up to that time, were 
delivered up to him. 


Durmg this interval, Tulloh & Co. sometimes senl 
for different quantities of the wines and liquors whicl 
were in the possession of the AppeUant, but, with one 
Of two exceptions, paid in cash for whatever the; 
received out of the godowns before mentioned, and e 
list of those delh-ories, and tho amounts paid npoi 

6cicii, WES IvGpt Gangooly, 

On the 19th of May, the firm of Tulloh & Co. was 
under the profusions of the Act, 9 Geo. IV., chap. 73 
entitled, “An Act to provide for the relief of Insol- 
vent Debtors in the East Indies,” adjudged by the 
Insolvent Debtors’ Court at to have cl 

mitted an act of insolvency; and on the following 

Kespondent was duly appointed assignee of 




servants of the Appell 


ssion 


eontained in them, which 


, the Eespondent turned the 
ant out of possession of the 
sngal Club godowns, and took awav 
keys of the doors, and seized the goods 
he refused to deliver up. 
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The Appellant, on the 9th of Jxme, 1846, hrousht 'S 48 , 
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an action of trover, in the Supreme Court of Calcutta, 
against the Eespondent, and laid the damages at 
Es. 100,000. The Eespondent pleaded two pleas ^ 


the^ declaration: First, not guilty; and, Secondlv 
denial of Plaintiff’s possession. 

The cause was tried before Mr. Justice Grant ?pd 
Mr. Justice Seton, on the 13th of July and two follow- 
ing days, when the above facts were established, bv 
evidence, on the part of the Plaintiff. The Court 
gave niterlocutory judgment in the nature of a ver- 
dict for the Defendant, on both the issues raised bv 
the pleadings. The following reasons were delivered 
by Mr. Justice Gmni:— “We are of opinion that 
there must be a verdict for the Defendant The 
assignment which is put in by the Plaintiff, bears date 
the 30th of April; and dates, in a matter of tins sort, 
are things of great importance. It states, the borrow- 
ing and receipt of Es. 60,000, on that date, when it 
appears, from the evidence offered by the Plaintiff 
that no money was, upon that day, borrowed or 
received ; and it states, that goods in the .go do in 
Mission Botv, called Hick-ey Bailey’s godoivn, were 
delivered to the Plaintiff, when, in fact, it appears, 
that few of the goods in question were, at that time, 
in that godown, and no goods were then delivered to 
the Plaintiff. To this document is appended a memo- 
randum, bearing date the 1st of May, signed bv 
TulloJi & Co., to which is annexed a false attestation, 
tij.e witiiesses ■who attest not being, either of them, 
present when the signature was afoed. We thiTrlr ^ 
therefore, that the foundation of the PlainEff’s: claim 
fails him, for the document put in to prove this trans- 
action, states one entirely different! from the ‘trans- 

2 D 2 
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action wMeli he has proved. The document being 
muttyloll disproved by the evidence; upon the question of law 

Seal , , , 

V. we give no opinion, because it is unnecessary; but, if it 
O’Do wd A. 

were necessary, I should have little difficulty in giving 
my opinion, that there was no valid transfer of pos- 
session, according to the old case in Lord Code’s 
Eeports (a), and every case upon the subject since; 
all which show, that the transfer of possession must 
be open and notorious, to prevail against the right of 
the assignee of the Insolvent Court.” 

The Appellant afterwards applied for a rule nisi, for 
a new trial, on two grounds: — First, that the verdict 
was against evidence ; and, Secondly, that there was a 
misdirection in point of lav/. The Court refused the 
rule, as it “considered that the verdict was not against 
evidence, and that there was no misdirection; that the 
case was decided on the matters of fact solely; viz., 
that the evidence given by the Plaintiff did not sup- 
port the written document set up by him as the foun- 
dation of his ease, but was in contradiction to it.” 

The Appellant appealed from the interlocutory 
judgment of the Court, in the nature of a verdiet, 
and also from the Order, refusing a new trial, to Her 
Majesty in Council. 



Wigrami, q. Q., Mx. Leifh, and Mr. Forsyth, 
y the Appellant. 


This judgment cannot stand. The reasoning of the 
Court, both on delivering interlocutory judgment, and 
in refusing a new trial, As inapplicable to the ease. It 
was founded on an erroneous view of the law. This 
is not an action brought on an executory contract 


(a): 




ON Appeal peom the east indies. 

TTZfl’" The only question 

«s whether there was a walid transfer of the goods 

to the Appellant. The evirlenr-A 'tTroe, • x a 
fha -Rni /o 1 f e^aence was consistent with 

the Bill of Sale, but the Court, in its judgment, does 
not profess to consider the difference between the Bill 

of fiaud, in which view alone it could have anv bear 

mg upon the question at issue in the eau^e • ‘ but it 

treats the difference betwPAn -o-n o - ^ 

facts uvnvarl . and the 

achs^ proved in evidence, as if it were a variance in 

bei fatal to the Plaintiff’s case. We submit how 

ever, that unless there had ^ 

fraud 11m- ^ ®anie question of 

aiKl this difference was wholly immaterial. It made 

no d tference as to the legal effect of the assignment 

me by mstalments, or whether all or part only 
he goods 1,1 question, were, at that time, delivered 
O the Appella.it. The only question for the Court 
to eonsider, was, whether the goods were reallv 

a"" I '“■<1 ‘Me fact is es'- 

labhshed by the evidence. The Court declined to mve 

an opinion that the transfer was invalid, on ^he 

ground of not being open and notorious, although the 

"'«“M have 

httle diHc^ty in deciding against its validity on that 

the Court IS mistalten, for all the circumstances 
ending the assignment negatived fraud, and 
sufficient notice of the transfer of the goods, 
delivery took place openly, and it was notorious to au 

ven if Molt & Oo. had retained possession, it wou^ 

lave^iade no difference, as there was no fraud, anc 
- le ^ Plaintiff’s title was not impeachable under 

Indian Insolvent Act, upon their reputed owner 
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Muttvloll 

Seal 

V. 

0*Dowba. 
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1848. It is not even suggested by tlie Court, tbat the as- 
signment was voluntary on the part of Tulloh & Co., 
so as to be defeated by force of the 28th section of 
o’Dowda. Indian Insolvent Act, 9 Geo. IV., e. 73. The 
evidence established, that the legal property and right 
of possession in the goods were, at the time of the 
seizure by the Respondent, vested in the Appellant; 
that being so, the Respondent was guilty of a conversion. 
The verdict was entered, and judgment signed by the 
Respondent on both the issues raised by the pleadings, 
whereas the evidence established the fact of a con- 
version, and, therefore, even if the Respondent had been 
entitled to a verdict on the second issue, still the ver- 
dict on the issue of “not guilty” ought to have been 
entered for the Appellant, xi new trial ought to have 
been granted to the Appellant, as the verdict was 
against evidence, and there was a misdirection in point 
of law. They referred to the following authorities: 
Lady Arindell v. Phipps (a). Martindale v. Booth (b). 
Manton v. Moore (c). Smith v. Topping (d). Twyne’s 
Case (e). Parhe v. Hears (/). Grellier v. Neale {g). 
Cadogan v. Kennet (h). Fitzgerald v. Elsee (i). 

Mr. Parker, Q. C., and Mr. Greenwood, for the 
Respondent. 

We submit, that the conversion was not made out, 
and that, upon the evidence, the goods mentioned in 
the declaration were not sufficiently connected with 
the places, times, and goods spoken of by the wit- 

(a) 10 Yes. 139. (6) 3 Bar. & Ad. 498. 

(c) 7 Term. 67. (d) 5 Bar. & Ad. 674. 

(e) 3 Co. Rep. 80. (/) 2 Bos. & PuU. 217. 

{g) Peake’s N. P. Gases, 146. (k) Cowp.435. 

(i) 2 Camp. 636. 
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nesses. Upon the evidence adduced, the Court could 
come to no other conclusion, than that the Plaintiff 
failed to prove any assignment to himself of the voods 
taken by the Defendant; and viewing the finding of 
the Court as a verdict of a jury, it ought not to be 
disturbed. It is clear, that under the circumstances 
proved, even if the_ Plaintiff had succeeded in proving 
an assignment to himself, such assignment would have 
been void as apinst the creditors of Messrs. TulloJi & 
Co., and especially as against the Defendant, as as- 
sigmee of the insolvents, under the statute, 9 Geo. IV. 

Battershee v. Farrington {a). Belcher 

V. FritUe {}>)..■ 

The Sight Hon. Dr. LusHiNGToisr : 

Their Lordships are unanimously of opinion, that 
the Appellant is entitled to a new trial, as they con- 
sMer that the Court below has not weighed all the 
circumstances in evidence, with sufficient accuracy to 
justify the verdict it has given. Their Lordships do 
not think it right, or fit, to enter into the particular 
reasons the learned Judges below have given, but con- 
sider that there should be a new trial. The opinion of 
their Lordships is, therefore, that the judgment of the 
Court below be reversed, and that the rule for a new 

trial be made absolute. , 


{a) 1 Swanst. 106. 


{h) 10 Bing. 408, 


1848. 


Muttyloll 

Seal 

V. 

O’Dowda. 
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27th Jane, 
1848. 

•Sli— y— 


Ras Muni Dibiah 


Peak Kishen Das 


AND 


Appellant, 


Respondent. 




On Appeal from the Sitdder Dewanny Court at 

Calcutta. 

Bengal Begulation XVII, of 1806, sec. 3 — Jurisdiction — TerritoTial — Mort- 
gage of land in two districts — Foreclosure — ForumSindu mortgagor 
—Widow maUng adoption— Foreclosure proceedings— Notice served 
on widow only — Service, if sufficient. 

In the ease of a mortgaged Zemindary, partly situated in two separate 
districts—Held that an order, made by the Judge of the Civil Court of one 
cii^iiet, ± 01 * foreclosure of the whole of the mortgaged property, was a 
sufficient compliance vdth the prolusions of Bengal Reg. XVII. of 1806 
see. 8, as to give the Civil Court of that district jurisdiction to entertain 
a suit relating to the whole property comprised in the mortgage, and to 
decree a foreclosure. & & ? 

. mortgagor, by deed, authorized his widow to adopt a son. After 

kI® power, and adopted a boy, a minor, who 

Hindoo law, the legal representative of the deceased. The 
order for foreclosure was served on the widow only. Held, further that 

interest, and was also guardian of the minor, such 
service was sufficient. j « 

This was a suit for foreclosure, brought under the 
following circumstances : — 

On the 27th of October, 1830, Rae Bejay Eishen, 
in consideration of the sum of Es. 37,000, executed a 
Bill of Sale of a moiety of his Zemindary of Sumskar 
Bhedurpoor in the pergunna of Sumskar, to one Bam 
Soondur Das. This Zemindary was partly situate in 
the district of Bheerbhoom and partly in Moorshedabad, 
and included, for revenue purposes, in the district of 
Moorshedabad. The deed, after reciting the possession 
and title of Rae, Bejay Eishen to the Zemindary, and 
the nature of the transaction, contained the following 

Present : Members of the Judicial Committee,— I jotS. Brouo’ham 
Lord Langdale, the Right Hon. Dr. Lushington, and the Right 
Hon. T. Pemberton Leigh. 

Privy Councillor,— Assessor,— Sir A. Johnston. 
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declaration on the part of Rae Bejay Kishen:~“l 1848 , 

ttTJd 7 "f ■! of 

&aid talooh and its appurtenances, cultivated and 
waste lands, entire within its four boundaries, land and ^ 

water, rent and duties, except those abolished by 
Government, all the lands cultivated and waste profits 
of wood, water, and rushes, forest, fruit, lakes and 
maishes tanks, gardens, fruit, and barren trees, ex- 
cept endowed lands, and rent free and +>iao 

taued by Government Ton ehaU talee possession of 
It, and exclude my name from the Government Ee 

the Collecto s office, pay the Government revenue 
d enjoy it m ease with your sons, grandsons and 
others m succession; and you hav; the 7 tht 

-granting and selling the half portion of that estate 

rim rrfTr'’ 7 ^ ^ 

„ 1 • o . ^ mybeirs at any time make 

a claim for it, it is false and void. ” 

Soondur Das executed to 
RaeBe^ay lushen a deed of defeazance, to the effect that 
tf the purchase-money and interest ^s pa d te to 

to be returned ; otherwise, after the Ixpilffon^ of that 

“ 1 “ 

cbadlesf^iT *’‘® mortgagor, died in 1832, 

Applet T*!. d 77 ’ the 

1832 7 d • ’ »f PeWuari,, 

tl “f® ptotoous to his decease, he directed 

elv t d 

enjoy it durmg her Efetime, - and granted his widow 
permission to adopt a son or sons; and directed 
that on her death, snch adopted son or sons shonld 

■ iv-51 v;:t 
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inherit all his property ; and directed her to pay off 
and discharge his mortgage debts, by selling or mort- 
gaging any portion of his Zemindary. The Appellant 
entered into possession of the estate and Zemindary 
of liei deceased husband, and, as she was a minor, a 
guardian and manager was appointed by the Conrt of 
YV ai ds, and the estate was placed under their control. 

The mortgage money and interest was not repaid 

by the mortgagor during his lifetime, or by his widow 

after his decease. Befoi’e any proceedings were taken, 

the mortgagee died, leaving two sons, the eldest of 

whom, P ran Kishen Das, the Respondent, afterwards 
represented his estate. 


The Appellant, under the authority given her by 

Rae Bejay Kishen, ado-gted a boy, as son to her de- 
ceased husband. 

As the term stipulated in the deed of defeazance 
had expired, the Respondent, on the 30th of October, 
1836, pursuant to Reg. XVII. of 1806, presented 
a petition to the Cml Court of Moorshedabad, 
where the property in dispute was partly situate, 
for an order of foreclosure to be issued against 
the Appellant and Ooday Churn, the guardian and 

manager, then in possession of the estate. By an 
order of the same date, it was ordered, that “the Appel- 
lant and her guardian and inanager should pay the 
said sum {Rs. 37,000) with interest, within one year in 

they were to have no 
right whatever to the mortgaged property, after the 

expiration of the term contained in this order. ” This 
order was served on the Appellant and 
but not on the adoption son. 

.Pie principal and interest not having been paid 
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the Respondent filed his plaint on the 2nd of 

bruanj, 1837, in the Zillah Court of MoorshedahnfT' vTZ" 

against the Appellant, as the widow of Rae Belt 

and adoptive mother and gnandian 

K^shen CJmnd, and Gopal Kanth Bhuttacharj who had 
been appointed manager in the place of Ooday Churn- 
and as the estate still continued under the Court of 
Wards, the Plaintitf made the Collector of 
da&ad, a Defendant thereto; to obtain possession of 

he moiety of Sumshar Bhedurpoor, with all its appur- 

enances and rights and profits collected from it. 

The Collector of Moorshednhnd 'h-tr u- 
, r- .. ^’'■^oorsneaabad, by his answer, took 

■wo 0 sections to the jurisdiction of the Court to 
sn ertam the suit: First, that the order to foreclose 
Obtained by the Plaintiff from the Civil Court of Moor- 
shedahad, was contrary to the provisions of Reg XVII 
sec. 8 of 1806, the property in dispute being, as he 
alleged situate m the district of Beerhhoom, from which 
Court the Plaintiff ought to have obtained the order 
0 oreclose; and. Secondly, he contended that the 

Reer&Aoom alone, had jurisdiction to 
entertain the suit. 

^dopal Kimth Bhuttacharj, by his answer, also in- 
sisted that the order to foreclose should have issued 
^rom the .Civil Court of BeerVhoom,; and further objected 
to the validity of the order, as it had not been served 

of Bat v. Baja KisJien Chundtr, No. 134 of 

1836, in support of this objection. And he further 

tbrpi • the demand, contending that ^ 

ae PWiff^s father had not advanced to Rah 

'f ^ Rs. 37,000, hut had only paid him Rs. 25,90^ 

and That he took the remaining Rs. 11,100, 
count, contrary to the Regulations. v : - 
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184S. The Plaintiff replied to the answer of the Collector, 
ras MUNI iiisistiiia;. that the order to foreclose was properly 
“ obtained from, and the suit properly brought in, the 
K^sHEN Moorshedahad Court, according to Reg. XVII. of 
1806, the property in dispute being situate in that 
district, as well as Beerbhoo^n; and he relied on an 
order which he had obtained, upon Petition, from the 
Sudder Court for a trial of the cause in the Moorshe- 


dabad Court. On the 1st of March, 1838, he replied 
to the answer of Gopal Kanth Bhuttacharj, insisting, 
for the reasons stated in his reply to the Collector, 
that the proceedings were regular, and submitted, that 
the infant was no party to, and did not require to be 
served with, the order to foreclose, inasmuch as the 
estate was under the control of the Court of Wards; 
and denied the allegation respecting the payment of 
Rs. 25,900, instead of Rs. 37,000, as alleged in the 
answer. 

The suit was referred for trial to the Court of the 
Principal Sudder Amin of the Civil Court of Moor- 


The case of the Respondent was proved by the in- 
strument of sale, and the production of three of the 
attesting witnesses, who proved the execution by Rae 
Bejay Kishen, the pa3Tnent of the money, by Ram 
Soondur Das, and the execution and delivery by the 
latter of the agreement of defeazance. The Pefen- 


examined no ydtnesses, but during the hearing 
ah apphcation was made for witnesses to be summoned, 
which the Court refused. 


The Principal Sudder Amin made his decree on the 
29th of August, 1838, the material part of which was 
in these terms :— “The answer of Ras Muni Dibiah 
is nothing but mere surplusage; for although the :Ze~ 
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mindary claimed is both, in this and the Beerbhoom dis- 


184^. 


irict, the order for a foreclosure was issued in this dis- 
trict, and upon the petition of the Plaintiff, an order 
was passed by the Sudder Dewarniy Court a,t GalcitUa, 
on the 9th of December, 1837, to try his ease in this 


Has Muni 
Dibiah 

V, 

PRAN 

KISHEN 

DaS, 


district ; and it is not required by the Regulations that 
when mortgaged property is in two or three districts 
ihe foreclosure should be m£l|de inj all the districts. 
By the order of the Sudder Court, therefore, there is 
no further need of inquiring into this point. The plea 
that the foreclosure was not made in the name of Rae 
Kishen Ghund, the adopted son of Ras Muni Dibiah, and 
that the suit of Plaintiff cannot, therefore, be admitted, 
for which he has filed a copy of a decision of the Court 
of Appeal as a precedent, but it does not support the 
plea, for that ca.se is not similar to this, especially as Rae 
Be jay Kishen, the vendor, gave a written permission to 
Ras Muni Dihiah to adopt a son, and to pay his debts 
by the sale of his property, which she has the power of 
doing ; and she has not endeavoured to pay his debts, 
but adopted a son, which cannot impugn the sale made 
by her husband, and establish the right of the son to 
the property sold. It is evident that the order for a 
foreclosure was issued to Ras IMun^ Dibtah and her 
guardian, and notice was given to the Collector, and 
the Defendants made no objection to it; and by the 
written permission, Bus Muni Dibioli' has the enjoy- 
ment of her husband’s estate until the minor conies 
of age, especially as her name is entered in the go- 
vernment and district records, and her husband’s 
mindary has come under the Court of A^ards.^^^^^^^^^^ 
over, the plaint states, that the adoption of 

Ghund was not hnown vdien 

The order of foreclosure not 
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name, therefore, cannot be an objection to this suit. 
The plea that Es. 11,100 were not paid of the pur- 
chase-moneT in the Bill of Sale, and deducted as dis- 
count or excess of interest, is not worthy of credit, and 
no proof has been adduced of it. If it were true, the 
vendor in his lifetime, or Mivni Dibiah when the 
foreclosure was made, would have regularly informed the 
Judge of it, which was not done. It is proved that Ras 
3luni Dibiah presented a petition to the Collector, de- 
claring that the lands, of the value of 37,000 rupees, 
now claimed, were mortgaged to the Plaintiff’s father. 
For all these reasons the objections of the Defendant 
ai*e inadmissible. By sec. 8, Eeg. XVII. of 1806, and 
the Circular Order of the 13th of Juli/, 1813, the 
Plaintiff has a right to the property mortgaged.” It 
was, therefore, ordered that the Plaintiff be put in pos- 
session of half of Sumshar Bhedurpoor, &c., with 
mesne profits from the date of the completion of the 
foreclosure until the date of obtaining possession ; 
with costs. 

Prom this decree the Appellant appealed to the 
Sadder Dewannp Adawlut a.t Galciitta. The appeal 
came before Mr. Charles Tucker, ■who, on the 21st 
of December, 1S^9, pronounced his decree as fol- 
lows:— “The grounds of the appeal, and the docu- 
ments inserted in the decision of the Principal Sudder 
AmiB, have been fully considered, but in my opinion 
there appears no ground to admit the pleas of appeal ; 
for the plea of the Appellant, that gross errors have 
been committed in issuing the order for foreclosure 
under Eeg. XVII. of 1806, is unfounded ; and there 
is no proof that excess of interest was taken. The de- 
cision of the Principal Sudder Amin, therefore, ap- 
pears to be very correct, and should be affirmed.’ ’ 
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Aft6r ail application for a review of judgment, on 
the ground that the Plaintiff had obtained the order to 
foreclose before the expiration of the mortg’aged term, 
which was rejected, the Appellant brought the pre- 
sent appeal, which now came on for hearing. 

Mr. Turner, Q. C., Mr. Jachson, and Mr. Forsyth, 
for the Appellant. 


There are tw^o grounds of objection to the order of 
foreclosure. First, the Zemindary of Sumskar Bhedur- 
poor, the mortgaged property in dispute, is under the 
jurisdiction of the Court of Beerhhoom, and not of the 
Court of Moorsliedahad; consequently, the provisions 
of Bengal Reg. XVII. of 1806, sec. 8, have not been 


complied, with, and the suit being wrongly instituted in 


the Court of Moorshedahad, that Court had no power 
to issue the order in question; which must be treated 
as a nullity, the institution of the suit depending, 
in the first instance, upon the observance of this 
section. Secondly, the order was not served on KisJien 
Cliund Rae, the adopted son of the mortgagor, and his 
legal representative, as required by the Regulation. 
Marshman’s “Guide to the Civil Law of the Pre- 


sidency of Fort William,” p. 614. The order is 
rected to the widow only, the tenant for life, and not 
the adopted son, the proper party, and was, therefore, 
inoperative by Reg. XVII. of 1806. Finally, the case 
ought to be remitted to India for a fresh trial, to 
Principal Amin having refused to summon 

witnesses tendered by the Appellant, and the ^ be- 
nefit of their testimony was thereby lost to the Appel • 
Jeswunt Sing-jee y;. J Sing-jee TJhby Sing 
lerson ‘ ‘ On Civil Pf ocedurej’ 1 pp; : 


(a) 2 Moore’s Ind. Appi Cases, 
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Mr. Wiffram, Q. C., Mr. E. J. Lloyd, and Mr. 
ras MUNI Edmund F. Moore, for the Respondent. 

OlBIAH 

V. The mortgaged property being situated in two 
kishen districts, the proceedings taken to obtain the de- 
eree of foreclosure in \h.e Moorshedabad Civil Court, 
where the estates were partly situate, were regular, 
and in compliance with Bengal Reg. XVII. sec. 8, of 
1806, as it was not the intention of the Regulation, 
that, where mortgaged property is situated in two 
districts, orders for forelosure should be made in 
both, the sole intention of that section being to prevent 
the conditional sale from becoming absolute till the 
seller shall have received notice from the Court that 
the purchaser has demanded payment. Marshman’s 
“Guide to the Civil Law of the Presidency of Port 
William,” p. 614. 



This appeal is presented from a decree of the 8%idder 
Dewamiy Court of Calcutta, of the 21st of December, 
1839, that decree having afiSrmed a decision of the 
Principal M TO i® of the Civil Court of Moor - 

shedabad, and this was done in a suit instituted by the 
Respondent, as Plaintiff, against the Appellant and 
others, which suit was founded upon a certain order 
of foreclosure, which was made in the Court of Moor- 

shedabad, upon a mortgage deed set forth in these 
|«pers. 

It is alleged, that the order of foreclosure was 
irregular, and ought not to be held operative, on the 
ground, that it was granted contrary to section 8 of 
Regulation XVII, of 1806 ; of which it is only neces- 
sary to state so much, as directs, that a petition for sudi 
ai prder is to be presented to tRe Judge of the 
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or City, in which the mort^a^ed land<s m' /%+v 
mav hp A ; or other property 

receivino- th Provides, that the Judge, on 

receiving the application, should cause the mortgagor or 

his legal representative, to he furnished with a copy of it 

It was alkgsd here that the land was act Slated 

m the djstnct of the Court where the order was laade 

and that a copy of the Petition was not served on the 
proper party. 


Pran 

Kishen 

Das. 


Now, with respect to the first ohoection, we observe, 

n expressly describes the land to 

be in the district of Moorshedahad. “1 have possessed 

and enjoyed my paternal talooJc in the district of 
Moorshedahad, the Pergunna of Sumshar Bhedurpoor 
«KC., without the participation of any other.” 

That was undoubtedly, therefore, the Court in 
w iich It might, prima faoie, be supposed an application 
tor such an order ought to be made. 

from the statements, 
that the land is situate within the Moorshedahad Col- 

lectorate; but in the answer of the Collector it is 
expressly stated, that the order for foreclosure issued 
by the Court to Ras Muni Dihiah, after the expiration 
of the term of the conventional sale, was irregular, as 
the estate of Sumshar Bhedurpoor was under the juris- 
diction of the Civil Court of Beerhhoom; and that the 
order for the foreclosure issued by the Court of that dis- 
trict, was contrary to the provisions of section 8, E^. 

Xyil., of 1806, which had not been at all observed.- 
To that it was replied, that the land in (Question was 
within the two districts, and that being the case, 
order might be obtained in either of them. t t 
Now, it does not appear that any rejoinder 
filed to that replication, which was the afiegati 
which the' case; proceeded. 

2 B ■ 

IN— 52 : 
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It then appears that there was an application made 
to the SttMer Gomi. It certainly is somewhat singular 
that no description of the circumstances is given under 
which that application was made to the Court, but 
in consequence of that application, an order was made, 
by which the question which arose in this cause, was 
to be tried in the Court ot MoorsJiedabad. It related 
to the cause, it did not relate to the order of foreclo- 
sure. But what is there to show in the whole course 
of these proceedings, that these lands were not situated 
partly in one, and partly in the other district ; and 
what is there to show in the course of the proceedings, 
that if that were the case, an order made in the Court 
of either district would not be a proper order? 

We think, that there is nothing in this case to show 
the order was not made in a proper Court. 

The next objection made to this order, is, that 
there was no service on the proper party. Now, the 
parties who are interested in this case, in what is called 
. here, the permission to adopt, by which an interest is 
given to the wife, for her life, with a power to appoint 
an heir, which heir, when appointed, would have a 
right to the inheritance, are the Appellant and the 
adopted son, Rae Kishen Chund. The adopted son 
being a minor, under the guardianship of the widow 
of the mortgagor, we are of opinion, the serviees upon 
this lady, the guardian, was quite sufficient. 

The only other objeetion, which was made to the 
decree, not to the order, is, that there was a refusal 
to examine witnesses, the examination having been 
prayed for at the time the hearing was going on. Now, 
certainly, it does- seem as extravagant an application as 
ever was made to any Court, to ask, in^ t^^ 
the hearing, that there should be a permission to 
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examine witnessesj those witnesses having been ascer- 
tained long before ; subpoenas having been issued to 
compel them to come in and give their evidence; those 
subpoenas noi having been served, because they were 
then about to leave the place, but they nought have 
been served immediately afterwards, and certainlv it 
IS not an application that ought to have been made to 
the Couit. Their Lordships, therefore, are of opinion, 
that that is no ground for this appeal, and the appeal 
must, consequently, be dismissed with costs. 
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Alluvial lands which are gradually gained from the river, belong, by 
way of accretion, to the lands of the adjoining proprietor. 

Aip order, giving possession of lands, made by the (Police 

Magistrate's) Court, upon a charge of a breach of the pease, coming before 
the Magistrate, is not a determination respecting the rights to such lands. 

Lands having been submerged, by a change of the course of the river 
Ganges, after several years, reappeared. Upon a disputed question of right 
to such lands, by two adjoining proprietors, each claiming the lands to be 
part of his mousa i the Sudder Court held the Plaintiiff ’s claim to be barred, 

The question in this appeal was one of disputed 28th, 
boundary; whether certain lands lying to the north of 
the City of PciMa, in ABeTmr, formed part of the womso, 
or village, caUedi Ahharpoor, " belonging to the Appel- 
lants, or whether they were part of the Respondent ts ' 
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1848, first, by the Bengal Regulations of Limitation, from lapse of time ; and 
N — secondly, that the lands were alluvial and attached to the mourn of the 
Mussumat Defendant. Such Decree, upon appeal, reversed, the Judicial Committee 
Imam Bandi holding — • 

V, First, that the question of Limitation not having been put in issue by the 

HURGOV I ND pleadings, could not be allowed to operate upon the case ; and 

Ghose. Secondly, that the Court had mistaken the question, in supposing it one of 
alluvion, the point at issue being one of boundary only, and that the 
Plaintiff had made out his title to possession. 

The facts of the ease, the nature of the evidence pro- 
duced, and the arguments raised on the appeal, are 
fully stated in the judgment. 

The appeal was argued hy 



Mr. Turner, Q. C., Mr. Jackson, and Mr. Forsyth, 
for the Appellants. 

Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 
Edmund F. Moore, for the Respondent. 

The following Regulations and authorities were re- 
ferred to, and commented upon, in the course of the 
argument: 

Upon the question of alluvial lands, formed by accre- 
tion, belonging to the owner of the adjoining lands, 
Ben. Reg. XI. of 1822, see. 4. EeclooG Fisa v. 
Pur sun Bai (a) ; and 

On the question of the operation of Regulations of 
Limitation, Ben. Reg. III. of 1793, sec. 14; and 
Reg. IV. of 1805, see. 3, cl. 1. 

Judgment was delivered, as follows,- by 
The Right Hon. T. Pembertost Leigh : 

The suit, in this case, is brought to recover certain 
lands containing something more than 612 heegas, lying 
near the City of It is claimed by the Appel- 

lants as part of a TOG^^sa belonging to them, called 
Akbarpoor, 

The Respondent alleges, that it is part of a woMsa 
called Raipoor Hussm, which belongs to him, but he 


(a) 3 Ben. Sud. Dew. Rep. 316. 
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insists, that however this may he, he is in possession, 184s 
and that it lies upon the Appellants to make out their 

Imam Bandi 

Z'. 

This is no doubt true, and the t,hole question, in " oSSlf” 
the ease, is, merely, is, or not, the laud in dispute, 
shown to be part of the mousa Ahharpoorf 

Upon a question of this description, very great 
weight would, at first sight, appear to be due to the 
judgment of the Court below; there are circum- 
stances, however, here, which go far to destroy the 
authority of the judgment. 

The Judge of the Provincial Court was in favour of 
the Appellants. ^ In the Sudder Court, the Judges were 
divided in opinion, and though three against one con- 
curred in the decision, one of the three decided upon 
a point which was repudiated by the other two, and 
these two unfortunately mistook the nature of the 
question which they had to try. They conceived 
that the question was as to alluvial land, in the sense 
of land gradually gained from the river, and which 
having no other owner, would belong by way of 
accretion to the lands of the adjoining proprietor. 

Whereas the ownership of the adjoining lands, though 
essential in the consideration of a title founded on 
accretion, was of little, or no value, in the issue actu- 
ally joined between these parties. 

To consider then the real question. Some evidence^ ^ 
has been received in the Court below, which, 1^ 
rules of English law, would not have been admis* A 
sible here, and some has been given in a diffiereht f orm 
from that which those rules wpiild have irendered^^ A 
necessary; but we are dealiiig with 1^ a admi- 
nistered in Indian Courts by uhpiofessioimlJudj^i 
and Ave must looh at the evi#h^ 
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ceived, and consider the effect which it ought to have 


produced. 

Some points seem to be agreed upon between the 
parties. The whole of the district adjoining the land 
in dispute, as well as that land itself, is flat, and is very 
liable to be covered, or washed away, by the waters of 
the Ganges, which river frequently changes its channel. 
The land in dispute was inundated about the year 1787 ; 
it' remained covered with water till about 1801; it then 
became partially dry till, in the year 1814, it -was again 
inundated. After this period it once again re-appeared 
above the surface of the water, and by the year 1820, 


had become very valuable land. 

The question then, is, to whom did this land be- 
long before the inundation. Whoever was the owner 
then, remained the owner while it was covered with 
water, and after it became dry. 

The tract in dispute, together with something more 
than 187 beegas, already recovered by the Appellants, 
is alleged by them, to form the mouza of Ahharpoor. 
They allege it to be bounded on the west by the 
Koocha of Oodha Das, on the east by the Moocha 
ot Kino 0, on the south by Mehrampoor, Mooradpoor 
and Afzalpoor, and on the north by Baipoor Hmsun. 
This description places Akharpoor to the south of 
the Ganges. 

The Respondent alleges, that the whole of the land 
in dispute, is part of Raipoor If «ssMn, and that, in fact, 
the whole of the Appellants’ iaZoofe is to the north of 


The Appellants proved their title, by a grant by the 
mperor Arangzeb, in the year 1679, to their an- 
the talook of RMfeafpoor, which is there 
as containing 6,756 12 and 
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to consist of 11 mou.as, four under the name of 8M 

poor, and one named Akbarvoor ^ ; 7 ® 

he AiPlr) W M 7 - A-his talook vas tc 

Sover^t contT™ d at” reT“V' *"' 

the domiT,n-n 77 a“er the country came under 

the doimnion of the East India Company, they had 

LTrly a!! T l^^ds 

lald^ liauTf ’ “ hom tile 

i.£iiicis liable to assessment. 

by^the !SiSaf" ^kbarpoor does not appear 

to contain'’ftnn 7 ^ ’ ^ 

^ ntain 800 &ee^as, or about 1,600 Enghsh acres. 

^ e haj e eiddenee, then, of the existence of the 

momas of Akbarpoor, and of its extent. The question 
IS, where was it situated. question 

produced by the Appellauta, 
by the^ boundaries aUeged 

An equal, or perhaps larger number of witnesses 
produced by the fiespondent, swear, that those boun- 
daries include not Akharpoor, but Baipoor Hussm. 

^ In this contradiction of oral testimony,' which occu: 
in almost every Indian case, we must look to 
documentary evidence, in order to see on which 
the truth lies; and that appears to us, to ’ 
doubt upon the question. : ‘ ’ ; 

^be first document produced by 
purports to be a measurement, made m 
in a dispute between the owners of the taboo tc (. 
hidpoor and the owner of some adj^^^ 
this document the mousa <A Aftbarpoor is 
contain 800 &eepds> and-' to dstend AMI and 
from PaMesa to Koq^a^poor, xmAh. and south 
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These boundaries, according to all the maps, would 
include the property in dispute. 

It is said, however, that no account is given of 
this document in the evidence; that it appears from a 
note of the translator to be full of inaccuracies, and 
that no weight was given to it by any of the Judges 
below. The other evidence in the case makes it un- 
necessary to place any reliance on this document, 
though there appears no reason to suspect that it is 
not genuine. 

The next document produced, is a measurement 
made about the same period, and which seems to 
have been prepared for the purpose of distinguishing 
the lands which were exempt from tribute to the 
<xovernment. It is very minute and particular, ■ and 
there is no impeachment of its accuracy. The 19th 
article describes Akbarpoor, DalchiU of Suhulpoor, as 
extending from the south opposite to Bara Bungla 
to Raipoor on the north, and on the north-east from 
the limits of Kootabpoor, opposite to the ghat of 
Kinoo, to the limits of ZaJiidpoor. 

Upon examinatiou of the maps it will be found that 
this description, though in different language, quite 
agrees with the preceding document. 

We have next a report made by a public officer in 
the year 1787, upon a question of boundaries, which 
had arisen between the proprietor oi Subulpoor and 
the proprietors of about the time when 

the inundation begun. In this report the boundary 
o ATcharpoor, on the west, is stated to extend to the 
Koocha of Oodha Das, and on the east to the ghat 
of Kinoo; and it is described as lying south-west of 
Raipoor. 

We have, then, these documents all describing the 


6i\ appeal prom the east indies. 

same land by boundaries in anKofa 

although the difference of same, 

aad of the laogoage used i,. « 

a-ow the. to“ h^ve hi “hX:r: I”"!" 

surveys. .i^d^peiideut 

is iTiivlf tT“ wMai, in trnth 

IS decisive of the ease, that AUarpoor lay to the sontt 

denco. ' * evi- 

offil *’5' “ aoverinnent 

At^alpoor In this, AUarpoor is stated to t » 
AUalZ^ ^‘‘iPOor and 

in Ura l “t "“““o 

_ , in a dispute as to boundaries between persons 

having no connection with this suit, and here agl 

Akbarpoor is placed to the south of Maipoor. 

rl T yaterial documentary evidence pro- 

duced by the Appellants, and against it none wLt- 
ever is offered by the Eespondent. He does not even 
pioduce the description contained in his own title- 
ee , a eging, that for some reason the bill of sale 

0 him was not forthcoming. He relies, however 

upon certain suits which have taken place with re- 
spect to Akbarpoor, and upon evidence which has b^ 
^ven, and decisions which have been pronouhcel 1 


appear to have been of two distinct 

e ween the Appellants, or their ancestdrs, and 

the Government j and, secondly, betw 
and the Eespondent. 


parties to those suits whom the Appellants 

represent, varied fromfc^ 
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1848 . and title are now vested in tire Appellants, we shall 
MUSCAT speak of the parties under the general term of the 
Appellants, in order to avoid the detail which would 

necessary to explain the various changes and trans- 
mission of interests. 

We will first consider the controversy with the Go- 
vernment. 

Soon after the time when the district now insisted 
to form Akbarpoor became dry, a part of it, marked 
No. 18 on the map produced, marked F, was claimed 
and taken possession of by the Government as being 
alluvial, and being subject to revenue. 

The Appellants claiming it as part of Subulpoor, 
an inquiry was directed by the Government, and the 
Collector, on the 13th of December, 1828, reported 
in favour of the Appellants, finding that the land in 
question was part of Akbarpoor, and adopting the 
boundaries of Akbarpoor, stated in the documents al- 
ready referred to. 

The Government was dissatisfied with this decision, 
and brought the case before the Court of Special Com- 
mission of Patna, who, on the 15th of September, 
1829, confirmed the decision of the Collector, and an 
order was given to the Amin to ascertain the bounda- 
ries of Akbarpoor, and the portion of it in possession 
of the Government. 


In the exeeutipn of this order it was found that a 
large portion of the alleged district of Akbarpoor was 
in possession of the Respondent, Murgovind Ghose, 
who objected to haying it measured; and, accordingly, 


that portion only which was in possession of the Go- 
vernment, was measured, and found to amount to 


something more than 187 beegas. The remainder of 
th§ land amounting to rather more tharr^^^^ 6 ^ 
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stated m the report to be in the possession of 
uurgovind GJiose. 

Ill puisiianoe ot these proceedings, the 
01 their ancestors, M'ere put in possession of 187 
and have since remained in possession. 

It is very truly said, on behalf of the Respondent, 
that he was no party to these proceedings, and cannot 
be bound by them; but then it was contended, at 
the bar, that the land thus given up to the AppeUants 
wiU satisfy the description of AMmrpoor, contained in 
the preceding doeunients. The quantitv of land con- 
tained in Ahbarpoor, and of the eastern boundaries, 
were both forgotten. Neither of these important 

eonditions is satisfied, by limiting the Appellants rights 
111 the manner proposed. 

'^ e no\\ come to the disputes between the Appel- 
lants and the Respondent. 

^ It seems that in the year 1813, both Baipoor Eus- 
6im and Subulpoor, having been devastated by the 
Ganges a portion of land, which had become dry, was 
claimed by the servants of the Appellants as part of 
Subulpoor, and by the servants of the Respondent as 
part ot Baipoor, and quarrels leading to a breach of 
peace took place between them. In consequence of 
this, the matter came before the Foujdarrg Court 
which on the 5th of 1/a^, 1813, after observi 
JusHy, that the rights of the parties could 

decided in the CivR Court, ordered that, in to mean- 
time the Appellants should be confined to the north 
bank of the Gmiges, md the Respondent to the south; 

It IS obvious, that this deeision involved no doteimi- 

nation at all as to the right of boundaries . 

Accordingly, for the purpose pi 
daries, a suit was instituted in to 
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Patna; and on the 18th February, 1816, an order was 
made, which, if taken strictly, would exclude both 
parties from the land in dispute, inasmuch as it fixed 
the southern limits of Raipoor Hussim in a manner 
which would exclude it, and confines 8-uhulpoor to the 
north bank of the Ganges, but the boundaries as they 
affect the land now in dispute were not in question, 
and the order, therefore, may be laid out of the 


case. 

In 1819, another suit was instituted by the Appel- 
lants against the Respondent, in which the controversy 
was, as to the boundaries of Raipoor and Suhulpoor in 
lands lying to the north of the first 8ota. This suit 
is relied on by the Respondent, for two reasons: First, 
because, in the course of it, a map was prepared by 
Hookum Chund, in which the land, now in dispute, is 
described as part of Raipoor Hussun; and secondly, 
beeaiise, as it is said, if that land was not embraced in 
that suit, it might have been embraced in it, and, 
therefore, it is evidence to show that the Plaintiff did 
not consider tills land as beloiigiiigvto Mm. 

^ That this suit did not embrace the lands in question 
is perfectly clear, and Hookum Chund being examined 
as a witness, states, that when the map in question was 
piepaied, he described the land now in dispute as 
part of Ra/ipoor Eussmi, upon the statement of the 

Respondent’s agent, |i| Appe agents not 

^tending ; the question being immaterial, inasmuch as 
the rights . of Akbarpoof were to be determined in 
another suit to be presently mentioned. These cir- 

eumstances appear to, us to destroy the weight of the 
first argument. As to the second argument, it is 


answerett by the tact, that almost i^ 

institution of the suit just mentioned, viz., in 1820 a 
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salt was instituted by the Appellants against the 
Eespondent and several other parties, claiming the 
lands in question as part of Akharpoor, hut not 
setting forth with sufficient distinctness, the lands 
which he claimed, or the quantities which he de- 
manded from the several Defendants. 


lv'4S. 

MUSS'OIIAT 
iMAM' BAKU! 



Upon this groimcl his suit was dismissed in 1827, 

and in 1830 the present suit was instituted against 
the Eespondent. 

It is not necessary to go through the several pro- 
ceedings which have taken place in it. The evidence 
has all eady been referred to, and after the most careful 
examination and inquiry, the Judge of the Patna 
Court, Sir James Harrington, who resided close to the 
disputed land, which immediately adjoins the 'Court- 
house, having the opportunity of examining the site, 
and the different fixed points, and of appl 3 diig the de- 
scription from the documents and the oral testimoiiv 
to the lands to which they refer, ultimately came to a 
decision in favour of the Appellants, and expressed his 
opinion, in a well-considered and a well-reasoned judg- 
ment, on the 14th March, 1834. 

From this judgment there was an appeal to the 
Siidder Court, when unfortunately the judgment was 
reversed, upon the grounds which we have alreadv ad- 
verted to, which destroy all the authority of the fina 
decree. 


We can entertain no doubt, that the conclusion to 
which Sir James Harrington came, on the effidenee, was 
the right conclusion, and that the Court ought to have 
found that the land in dispute Was shown to be past of 
AM,arjpoor.'^^:^r 

Two of the Judges relied on another objection to the 
Appellants ’ claim, viz-i that it w^s bprred b^ 
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time. It is very doubtful upon the facts as they no-w 
appear, whether such an objection, if it had been raised 
by the Respondent, could have prevailed, but it is suffi- 
cient to say that the objection was not raised, and that 
the Appellants, therefore, had no opportunity of meet- 
ing it, by evidence. 

Upon the whole, we shall have no difficulty in 
coming to a conclusion, that the Decree complained of, 
ought to be reversed, and that the Appellants ought to 
be put in possession of the land in dispute, and that thev 
ought to be paid by the Respondent, the amount of the 
annual value of the land from the commencement of 
the institution of the suit, in 1830, together with the 
costs in the Court below’’, and that of this appeal each 
party should bear their own costs, and we shall humbly 
report our opinion to Her Majesty, accordingly. 
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AND 
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ny AdawUit at 


ina <^^0Pii0K-Cwmmgt<Mces instify- 

.mg., raising of--^apactti/ to adopt, ^ a if 

Uy a man in his lifetime, or by his 
her himtofa. * eatli, imaer a power eonfertwl on her for that purpose by 

^here there is conBicting evirtcnee upon the fact of an adoption, much 
» ■ 


a 


a smt I or possession 
personal estate of one Ghmsam Moolcurjia, deceased. 

^ Brougham, 
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to Whi?h *botTjL*tiL^are <;oUectecl from facts as 

tlw^higLst « it in 

and he had adopted a bov in desnair r,f i,^ t*? ins wives, 

adoptive father’s iifetimo'and the^faet „ '"’iio died in his 

his salvation depended unon 1 la. a ins religions tenets, by which 
lations,- “P°“ ins leaving a son to perform his funeral ob- 

Held to be strong probabilities in favour of such an adoption. 

was iizsp rs Ssti^^rir \i?:ri 

the Court holding, that the m-esumnt’iou i^^ei'ees reversed ; 

g adoption, and that the eldencelvas 
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The Appellant, who was Plaintiff in the suit, and at 
that time a minor, claimed the estates, as the adopted 
son of the deceased. The case of the Appellant was, 
that Glmnsam Mookurjia, being old and without possibi- 
lity of issue, had executed an anumati pattra, authorising 
his second wife to adopt a son ,- but had, in consequence 
of sudden illness, superseded that authority by adopt- 
ing him, the Appellant, as his son, and as such he 
was entitled to the property in question. The Ee- 
spondents, Muthoranath Mookurjia, NMishen Moo- 
kurjia, and Ram CJiunder Mookurjia, the sons and heirs 
of Goluk Chunder Mookurjia, deceased, one of the De- 
fendants, denied the fact of such adoption, and set up 
a title to the whole of the property, under a lih- 
hanama, or deed of gift, made in GoVuk Chinder 
Mookurjia’ s favour, by the deceased, Moolmr-: 

and also claimed the estates, as his undivided 
brbfher, under a joint partnership existing between 
them, under which title (Jofeifc Chunder Mioohurjia hsM 
obtained possession of the property in dispute. 

viz. Gohind Ram M&()litirjiaa^MaM:jG Mookurjia, 

Raskuniijid Mookurjia. Tlnoop Narai'n Mookurjia, and 
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a half-brother, Beer Esliiir Moohurjia, who, together, 
constituted an undivided Hindoo family. In the year 
1792, a separation of the family took place, and in the 
year 1817, this arrangement was further carried out 
by a partition; and a division of the joint property was 
made between them. 

! 

GJiunsam Moohurjia had two wives, but having no 
child by either, and being advanced in years, and it 
being improbable that he would have issue by his 
wives, he adopted, as his son, Banee. Madlio, the son of 
his brother, Goluk Chimder Moohurjia. Banee Madho 
died in the year 1824, in the lifetime of his adoptive 
father. 

In consequence of his death, Glmnsam Moohurjia 
executed a deed, called an anumati pattra, empowering 
his second wife to adopt a son or sons. This power 
was never exercised. 

On the 30th of January, 1825, Ghunsam Moohurjia 
died, lea’iung two vudows, who afterwards became suttees, 
and burnt themselves with the body of their husband. 
The evidence was conflicting, as to the fact of the 
Appellant, or Goluk Chunder Moohurjia, performing 
the ceremonies of Kriya, and Karma,, and Sradlia, for 
the deceased Ghunsam and his widows. 

^^}liih Chunder Moohurjia, who was already in pos- 
sessioi, of all the deceased’s property, under an order by 
the^ Magistrate of the district, continued in possession. 

Upon t.iie death of Ghmisam Moohurjia, a claim 
vas set up Jug gut Chimder and others, 

as the exeeutt>rs named in a testamentary paper, called 
a Wusseyutnauia, whereby they were appointed the 
guaidians of the 'TAjsjj^ant, on behalf of the Appel- 
lant, then a minor, to the’^^^^porty, as the adopted son 
of the deceased. 
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This claim -was resisted by Goliik Chunder Mookurjia, i' 4 q. 
and some disturbance being ci*eated respecting the 
possession, a complaint was made to the 
(magistrates’) Court, who after an investigation of the ^^^'thor.v 

N T H 

case, ordered that Goluk Chunder Mookurjia should be 
left in possession of the estate. 

On the 7th of October, 1825, Jiigut Chunder Moo- 
kurjia, Pramiath Bundoojia, and Chundernath Bundoojia, 
the guardians of the Appellant, then a minor, filed 
their plaint in the Provincial Court of Calcutta, against 
Goluk Chunder Mookurjia, Bashanund Mookurjia, and 
TInoop Narain Mookurjia, in which they alleged, that 
Ghunsayn Mookurjia, in consequence of the death of 
Banee Madho, took and adopted as his son, the minor 
Huradhun Mookurjia ; that previous to his decease, 
Ghunsayn Mookurjia executed a Will, and appointed 
the Plaintiffs guardians of the minor, and they claimed 
(after deducting certain portions of the estate alleged 
to have been separated in his lifetime) possession of 
the share of the deceased Ghmisayyr Mookurjia, in the 
estate, the joint property of the deceased and of the 
Defendants, which, according to the particulars of the 
demand set forth in the plaint, they estimated at 
Es. 157,345. 12a. 16g. Ic. 3k., and prayed, that 
upon proof of the Appellant’s adoption they might 
be put in possession of the estate of the deceased. 

The Defendant, Goluk Chimder Mookurjia, by his 
answer, traversed the adoption of Huradhun Mookurjia, 
and denied the execution of the Will by Ghunsam 
Mookurjia ; and claimed possession by virtue of the 
Deed of gift executed by the deceased in his favour, on 
the 30th of January, 1828, and also by virtue of their 
having lived in commensality and joint partnership 
together, and possessing interest in their estate and 

2 r 
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goods in common ; lie moreover deijied, that his co- 
Defendants, Rashanund Moohurjia and Unoop Narain 
Moohiirjia, had any right to participate in the de- 
ceased’s estate, and insisted, that they had impro- 
perly been made parties to the suit. 

The other Defendants did not appear, or put in 
any answer to the plaint. Pending these proceed- 
ings, the Defendant, Goluh Chmider Moohurjia, died, 

*> 

leaving the Respondents, Muthoranath Moohurjia, 
Nubhishen Moohurjia, and Ram CJmnder Moohurjia, his 
sons and heirs, who were admitted to defend the suit. 

The evidence entered into was of a very conflicting 
and contradietorv character. 

The Plaintiffs filed the alleged anumuti pattra, or 
deed of consent to adopt, and the Will, alleged by 
them to have been executed by GJnmsam Moohurjia. 
They also filed the' depositions of witnesses taken 
before the Foujdarri/ Court, and examined witnesses, 
to prove the fact of the adoption and the perform- 
ance of funeral ceremonies of the deceased Ghunsam 
Moohurjia and his widows, by the Appellant. 

The Respondents produced in evidence, the deed 
of partition between the six brothers, dated the 22nd 
day of June, 1792, the deed of gift, elated the 30th of 
Jamiary, 1825, ix om. Gimnsam Moohurjia, in favour 
of Goluh Chmider Moohurjia, and the report made by 
the police on the examihation of Ghtmsamds widows, 
on the occasion of their becoming s«tte.es. They 
also filed the depositions of witnesses taken iii the 
Magistrates’ Court, to prove that no adoption had 
taken place ; and. examined five -nfitnesses, who de- 
posed, that GJnmsam Moohurjia said. Gohih Ghunder 
Moohurjia, sdiex the separation of the family, lived 
and ate together, and that GFimsarm Modliv/rjia exe- 
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cuted the deed of gift as before mentioned, and that 1849 . 
the fnneral ceremonies of GJiunso/tn Moohufjici were hcr.-\dhi[jn 
■performed hj Goluli 'Chunder MooTcurjia. j:ookurjia 

Mr. Middleton, the Judge of the Provincial Court, 
pronounced his decree on the 17th of Fehruani. 1831. ^^ookurjja 
and after commenting on the evidence given by the 
Plaintiffs’ witnesses, was of opinion, that the case set 
up by the Plaintiffs with regard to the adoption of 
the Appellant, and the deed of amtmati -pattra and 


truss eeyutnama was unworthy of credit, and ordered, 
that the suit should be dismissed with costs. 

Prom this decree the guardians of the Appellant ap- 
pealed to the Sudder Dewanny Adaivlut at Calcutta. 

Whilst the suit was under appeal, Beer Eshur, the 
half-brother of the deceased Ghunsani Moohurjia, pre- 
sented a petition to the Sudder Court, in which he 
claimed to be entitled to a sixth-share of the property in 
dispute, and prayed that his rights might be protected. 
TJnoop Narain also, at this stage of the cause, put in 
an answer to the plaint. In the petition of Beer EsTiur, 


and also in this answer of Unoop Narain, the adoption 
of the Appellant was stated and not denied. 


The appeal came before Mr-. W. Br addon, one of 
the Judges of the Sudder Court, who recorded Ms opi- 
nion on the 25th of ApnZ, 1834, in which, after con- 
curring with the reasoning of the Provincial Court’s 
decree, he held, that the adoption by Gltunsam- Moo- 


Imrjia of the minor Huradhunh&di not in anywise been 
proved. He considered, however, that the deed of gift 
from GhuMsam Moohurjia tx) Golud<: Ghimder Moohurjia^ 
having been made so short a time before the death: of 
GJiimsam M oohurjia, was not satisfactorily established, 
and, accordingly, declared that the- decree to 

provide that the decision should be no bar to the da 

\ 2':f 
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of any of tlie otliei* brotliers of GJmnsam MooTmrjia, 
and that in that respect the decree of the Pro\dncial 
Court required to be amended. 

As the Judge differed in one respect from the con- 
clusion of the Provincial Court, the proceedings were 
laid before Mr. T. C. Robertson, another of the Judges 
of the Suclder Detvannif Adawlut, who concurred with 
the opinion recorded by Mr. Braddon, and delivered 
the final decree of the Court, on the 9th of May, 1834, 
the material part of which was as follows : — 


“ In this ease, the only inquiry to be made is this: 
Whether Ghunsam Mookurjia had actually taken in 
adoption, according to Sastra, HuradJmn Mookurjia, 


or not! In my opinion, adojttion of the aforenamed 
[Huradhun Mookurjia) does not appear to have been 
made out, because the selection of a child for the pur- 
pose of adoption is not a circumstance of that nature as 
to admit of its performance before a few strangers only ; 
on the contrary, its validity would depend entirely upon 
the compliance with the obligation set forth in the 
Sastra, and the presence of the Gooroo Purohita, and 
brothers, relations and connections, and the utmost 
publiciW ; and in this particular, besides the evidence 
of relations and connections, the depositions of others 
are scarcely to be credited, and witnesses who have 
deposed to Huradhun Mookurjia’s adoption appear 
to be strangers, and the servants (M GHuns am drnA 
inhabitahts of other places ; and, moreover, the wit- 
nesses have stated the mzM&r of HuradJiim Mookiir- 
jia’s performing the ceremonies of Ghunsam Mookur- 
jia’s sradk in so eonfused and unsatisfactorT a man- 
ner, that much dependence cannot be placed on the 
verity of their statements ; and, as to ike anumati 
pattra mA imsseeyutmma (or will), which Appellants 
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have adduced iu proof of Huradhun Mookiirjia^s adop 


tion, they contain neither the signatures of brother 
and friends of Ghimsam Moohurjia as witnesses, nor ar 


they registered or bear the impression of the lazVs seal, 
and consequently are not worthy of being received as 
valid documents ; on the contrary, they appear nothing 
but fabricated. Duq Mhhanama of the Respondents 
was drawn out on the day of Gkimsam Mookurjia's 



Hi:ra'dhi.in 

MOtJK'UKjlA 

xaih 

MCOEURllA 
and ethers. 


death ; such liibbanama cannot be held as valid. In- 


dependent of this, when Goluk Chiimler Mookurjia, on 
his ovui showing, had the right of inheriting the whole 
of Ghimsam Mookurjia’ s estate, according to Sastra, 


because of his union with the deceased, Avhat necessitv 
then was there for the execution of a liibbanama^ The 


liibbanama in question, therefore, is not free from doubt. 
Under this circumstance, and with reference to the rea- 
sons stated in the decision of the Provincial Court re- 
lative to their being no proof of the adoption, and the 
invalidity of the ammiati pattra and the wusseeyut- 
nama, and with regard to what has been said therein on 
the accuracy of the liibbanama, and the reasons assigned 
for the dismissal of the PlaintiiS’s claims,— these mat- 


ters are susceptible of amendment and modification, 
and the decision of the Provincial Court in regard to 
the dismissal of the claim of the Plaintiffs worthy of 
being upheld ; consequently, iii amendment of the 
decision of the Calcutta Provincial Court, dated 17th 
Febriiary, 1831, it is ordered, that the claim and 
appeal of the Appellants be dismissed, with costs of both 
Courts, -and that the decision prove no bar do th^ 
claims of the other brothers of Ghunsam Mookurjia.” 

The Appellants, being dissatisfied with 
presented a petition for review of judgment, which 
was I'efnsed 5 whereupon the ApP®^^nnts app6aied to 
Her Majesty in UonneiL ; 
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In 1841, Huradkuu Mookurjia attained his majority, 
and his name was substituted in the place of his guar- 
dians, as Appellant, in forma pauperis, to England. 

Mr. Turner, Q. C., Mr. Forsyth, and Mr. J. B. 

Maule, for the Appellant. 

The evidence adduced in the Court below by the 
Appellant’s guardians, sufficiently established the fact 
of his adoption by Ghmisam Moohurjia. The pre- 
sumption is in favour of such adoption. The fact of 
Ghmisam Mookurjia having already adopted a son, 
who died in his lifetime, the state of his health, the 
impossibility of having issue, and the authority given 
by him to his second wife to adopt a son or sons, as 
he could himself have done by law, the first adopted 
sou being dead, Shamchimder v. Narayi DiheJi (a), 
Gouree pershaud Rai v. Mussummaut Jymala (h), Mus- 
sammat Bullabh Be v. Mann Bibi (c). These are strong 
facts manifesting his intention to adopt, and to favour 
the probability, that he superseded the power given to 
his wife, by adopting the Appellant, by parol, during 
his sickness. According to the tenets of the religion 
'cj' l^y \ e^l (jdi UHsani Mookurjia, such an act was 

absolutely necessary, his future beatitude depending, 
according to the prevalent superstition of the Hindoos, 
upon the performance of his obsequies, as the means 
of redeeming him from an instant state of suffering after 
death. 1 Strange's Hindoo Law, p, 73. (2nd Edit.) 
I 'iF * Macnaghten s Hindoo Law, p, bS. Suthetdand^s 
Hindoo Law of Adoption, Pref. p. L Even if the 
evidence is contradictory, still upon the authority 
of the case of Rimgama v. Atchama (d), the decision 
must turn upon the probabilities of the case, to be 

1 BeiL Sud. Dew. Eep. 209. (h) 2 Ben. Snd. Dew. Eep. 136. 

'5 'Ben. 'VStid. ,Dew.;Eep. 50.; 

Moore’s'Ind,. App...'Cases,:p.. 1. 104. y. 
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collected from those facts which have been established '^49. 
and are not disputed. The order made by the Foujdar ry Huraphun 
Court . giving possession to Goluk Chunder Mookurjia,^^^^^.^^^^ 
was only one of interim possession, pending the insti- 
tution of a regular suit. mookurjia 

and others. 

Mr. Wigrani, Q. 0 ., Mr, E. J. Lloyd, and Mr. 

Edmund E. Wloore, for the Respondents. 

No reliance can bo placed upon the evidence given 
in support of the adoption ; 'it is principally the tes- 
timony of strangers and servants in low station of life, 
and is altogether unworthy of credit. Some of them 
swear that their names were written as witnesses to the 
cmumati patfra, but upon reference to that document 
they are not to be found ; this shows the value of their 
testimony. The greatest strictness is required in 
evidence to prove an adoption in a Hindoo family. 
Eootrugim But putty v. Sabitra Dye (a). Here, un- 
questionable evidence ought to have been given, as the 
alleged adoptiou is by parol, without deed, or delivery 
qf property. The onus of proof is upon the Appel- 
lant. The alleged deed conveying power to adopt, 
and the Will, are fabricated instruments. We are in 
possession, under an order of a Court of competent 
jurisdiction. — [Lord Brougham: .'We think, that the 
alleged Deed of gift made by Ghunsam Mookurjia, in. 

Goluk Chunder Mookurjia’ s favour, under which you 
got possession, is a forgery.]— Two verdicts have been 
found against the fact of adoption by the Courts in 
India, and this being a question of fact only, a Court 
of Common law in this country would not, in such ^ 
circumstances, grant a new trial a third time.^^^^^ 
principle upon which this Court proceeds in Indian 


((X ) 2 'Knapp’s P. G. Gases, 287. 
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iS49- cases, is 1; 


•n by Baron Parke, in Khoors. 

huradhcn Mmik-iee v. Mehrtcaii-jee Kkoorshed-jee (a), which is, 
nooKCRjiA jijg judgment appealed from, unless the Court 

Judgment is clearly wrong. Here, both 
Mwicv'RjiA £■'0^rt s have come to the same conclusion upon a 
mere question of fact, and it cannot be denied, that 
the Courts in India have better opportunity^ for 
examining the witnesses and arriving at the truth, 
than the appellate Court. 


i^th. luiie 
1S49.. 

'Siiiinr- -nil fw~** 


The Right Hon. T. PExiBEKTon Leigh : 


The suit in this case, was instituted by the Appel 
iaut against Goluk Chunder Mooknrjia, Rashanuud 
Muoknrjia, and Unoop Nara/in Mookurjia. The Appel- 
lant alleged, that he was the adopted sou of Qhmisam 
arjia, the deceased brother of the Defendants, 
re prayed to be put into possession of the pro- 
perty of Ghuusam. 

Neither HayhaHund nor Unoop Naram appear to 

Ik 

have put in any answer to this demand, in the Pro- 
vincial Court. 

Goluk Chunder Mookurjia put in an answer, by 
%iueh he denied the adoption of the Appellant, in- 

sisted that iie liad never been separated, either in pro- 
perly or board, from Ghmismn Mookurjia^ and alleged, 
hmuuni had, immediately before his 

lade a Deed of gift of all his property to him, 


The f 

'roviueial Judge, bef 03 

re whom the ease 

first 

came, w 

as of opinion, that 

the adoption was 

not 

proved, 

Mookurji 

and that the Deed of 
ia was proved, and he c 

gift to Goluk Cliu 
lecreed accordingly. 

nder 
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The S'udder Court, on Appeal, agreed in opinion 
with the Provincial Court, that the adoption was not huradhun 
proved, but they disbelieved, or doubted, the genuine- 
ness of the Deed of gift to Goluk Chunder Mookurjia, 
and they varied, in that respect, the decree of the 
Court below, dismissing the Appellant’s suit without 
prejudice to this question. From this decree of dis- 
missal the present appeal is brought. 


Several witnesses on the part of the Appellant have 
sworn to the different facts necessary to prove the 
adoption. On the other hand, the Eespondents have 
produced witnesses who swear to facts inconsistent 
with .such adoption. In such circumstances, much 
must depend upon the probabilities of the case, to be 
collected from those facts, as to which both parties 
are agreed. 


The adoption of the Appellant is alleged to have 
been completed in the autumn of 1824. At this 
time, it is clear, that Ghunsam was advanced in years, 
about sixty-seven years old, that he had two wives 
to whom he had long been married, by neither of them 
he had ever had issue, and both of whom were of such 


an age, as to make it in the highest degree impro- 
bable that he should ever have by them a son of his 
body; one is stated by the Respondents’ witnesses to 
have been about 57, and the other about 36 or 37. 
He seems long before this period to have despaired of 
having such issue, for eighteen years before he had 
adopted a boy called Banee Madho, the son of his 
brother, Goluk Chunder Mookurjia. Tja ApriZ, 1824, 
Banee Madho had died, without issue. These are facts 
about whidi there is no controversy. 


According to the religious tenets of the Hindoos, a 

--Fis deliverance from a place of 


man's 


fe>' 
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suffering called Put, (the expression used in the trans- 
lation of the documents before us, is “his salvation,”) 
depends upon his leaving a son to perform certain 
rites and ceremonies after his death. 

That these opinions were shared by Ghunsam, is 
clear from the evidence produced on both sides, and 
he had acted in conformity with them, by the adoption 
of Baviee Madho. Is it then more probable that on 
Banes Madho s death he should supply his place by 
the adoption of another son, or that he shoidd deli- 
berately and purposely incur the penalties which, ac- 
cording to his opinion, would attend the omission to 
discharge this duty? The former proposition is that 
on which the Appellant relies, the latter roust be 
maintained by the Respondents. 

An adoption may be made either by a man i^ his 
lifetime, or by one of his wives after his death, under 
a power conferred upon her for that purpose by her 
husband ; and the case of the Appellant, is, that Ghun- 
sani had at first, in a fit of sickness, provided for the 
adoption in the latter form, but afterwards having 
recovered, he made the adoption himself. 

The facts estabhshing these propositions are sworn 
to by several witnesses, and documents are produced 
confirmatory of their statements, and, with an excep- 
tion, to which we shall presently advert, neither the 
witnesses nor the documents appear to be open to any 
irnputation, beyond what appKes to aU Hindoo testi- 
mony, viz. the facility with which false witnesses are 

produced and documents fabricated. 

The probability in favour of an adoption of some 
child, being very strong, is there any improbability that 
the Appellant should be the object of selection? Upon 
the evidence he would appear to be the most likely to 
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be chosen. ^ He was a nephew of Ghunsam, the son 
of the Defendant, Rashanund; he was of a proper 
age, living in his house, and a great favourite with 
Ghunsam’s sister, and Goluk Chunder Mookurjia ap- 
pears to have had no other son of an age which 
would admit of adoption. 

On Ghunsam’s death, which took place on the 30th 
of January, ^ 1825, both his wives became suttees. 
There is evidence that his funeral ceremonies were, 
performed by the Appellant j and on the 25th of 
February, 1825, the Nazir of the Collectorate, within 
which Ghumani held property, reported to the Col- 
lector the death of Ghunsam, “and that he had left 

an adopted son, a minor, named Huradhun Mookur- 
jia.” 

Ghunsam appears to have left surviving be- 

sides the three brothers already named, Goluk, XJnoop 
N arain, and Rashanund, a half brother, Beer Eshur. 

On the death of Ghunsam, Goluk Chunder M.oo- 
kurjia, either under the alleged Deed of gift, or as an 

undivided brother, claimed the whole of Ghunsam’s 
property. 

In consequence of these claims of Gohth Chunder 
Mookurjia, disputes arose, and on the 23rd April, 1825, 
a petition was presented by Beer Eshur to the Collector 
of Nuddea, in which the Appellant is mentioned as the 
adopted son of Ghunsam, and on the 16th of May, 1825, 
a petition was presented to one of the Provincial Courts' 
by Vnoop N arain, in which the fact of the Appellant’s 
adoption is, distinctly stated, and the same statement 
is repeated by Unoop Narain, in an answer put in by 
him in a late stage of the proceedings in this ^ 

These disputes having led to some breach of Hie 
peace, the case was brought before the PoMydurrw Gonrh 
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An order was made, by which Goluk CJiiwder Mookurjia 
was contiimed in possession of the property, until the 
right should be determined in the Civil Court, and in 
October, 1825, the plaint was filed. 

The evidence of the Appellant being such as we 
have stated, the objections made to it by the Respon- 
dents, and the counter-evidence brought forward by 
them, are to be considered. 

It is first said, that the Appellant’s witnesses who 
depose to the facts, constituting the adoption, are for 
the most part in a low station of life, and likely 
to be influenced by the Appellant; but it is sufficient 
to state, in answer, that these witnesses depose to the 
presence, on the principal occasions to which they 
refer, of many other individuals whom they name, 
any one of whom might have been called by the Re- 
spondents, and yet not one single witness is examined 

« 

for that purpose. One of the witnesses for the Appel- 
lant is the priest who performed the religious cere- 
monies of adoption. The fact of the adoption is re- 
cognised by two members of the family immediately 
upon the death of Ghunsam, and as far as appc-ars by 
any thing produced to us, is not denied by any body, 
but Goluk Clhunder Mookurjia, and his sons, who 
having succeeded to his interest, are Respondents upon 
this appeal. 

It was then said, that several of the same witnesses 
who have sworn to the adoption, swear also that their 
names are written as witnesses to the anuniati pattra, 
or instrument by which power to adopt was given by 
Ghunsam, to one of his wives, and that on referring 
to the transcript of the proceedings no names of 
witnesses appear. 

The original document, however, was before the 
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Court below, and successively before several Judges, '849. 
who, on other points, discredited the witnesses, and if huradhun 
so palpable an objection to their testimony had really 
existed, we cannot suppose that by all these Judges it 
would have been overlooked. mookurjia 

The evidence for the Eespondents consisted mainly 
of the Deed of gift to Goluk Chunder Mookerjia, and 
of a report made by the police of the examination of 
the widows of Qhunsam, on the occasion of their 
becoming suttees, and of alleged conversations with 
Ghunsam, in which he is stated to have declared, that 
he neither had adopted, nor would adopt, another son 
after the death of Banee Madho. 


As to the first document, the Deed of g-ift, we 
expressed in the course of the argument, a clear 
opinion, that it was a forgery, and the Counsel for 

the Eespondents hardly ventured to maintain its ge- 
nuineness. 


The other document deserves more attention. It 
contains the examination of the Police Officers, of the 
widows, previous to their being burned with the corpse 
of their husband, and they are there stated to have 
declared, that they had no son nor daughter, which it 
is said would not be true, if the Appellant had been 
the adopted son of their husband. 


On referring to the Eegulation, however, under 
which this official examination takes place, as well as 
to the nature of the examination itself, we think, that 
the question applies to natural-born children, and that 
it appears from the answer of the widows, in this ease, 
that they so understood it, for their words are,^ ‘‘ We 


nave no son nor daughter, we are barren.’^ 
The parol testimony for the Eespondentj 

to the observation, that ] 




witnesses 
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, depose, either to the execution of the Deed of gift 

huradhun to Goliih Chimder Moohurjia, or to conversations 
mookurjia . _ _ . 

MuTHOR Ghunsani, in which an intention to make the 

NATH gift is expressed. Now that deed is palpably a mere 
mookurjia p , . 
and others, fabrication. 

In this state of the evidence, if the case had come 
originally before us, we could have had no hesitation 


in holding, that the Appellant had established his 
case, and the question is, whether we are to attribute 


scf much weight to the judgments already pronounced, 
as to abstain from giving effect to our ovti opinion. 

On examining these judgments, we cannot say that 
the reasons assigned by the Judges are such as add 
authority to their decision. The Judge of the Pro- 
vincial Court appears to have considered, that many 
circumstances were necessary to the validity of an 
adoption, which (whether usual or not) certainly are 
not required by law, and to have so far miscarried in 
examining the evidence, or estimating its value, as to 
be of opinion “that there rests no doubt on the 
authenticity of the Deed of gift in the name of Gohih 
CJmnder/’ In the Sudder Court, the same error 
appears to have existed, with respect to the law of 
adoption, as prevailed in the inferior Court, and no 
additional reasons are assigned for disbelieving the 
Appellant’s evidence. ’ 

Dpon the whole, we must advise Her Majesty that 
the judgment complained of, ought to be reversed, 
that it should be declared, that the Appellant had 
made out his title as the adopted son of GJmnsam 
Moohurjia, and that the case should be remitted to 
the Court below with this declaration and direction, 
to give effect to the Appellant’s claims in this suit, 
which may be consequential upon that declaration. 
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Mudhoo Soodun’ Sundial 


AND 


SuROOP Chunder Sirkar Chowdry 


Appellant^ 


Respondent, 


two appeals. 


On Appeal from the Rudder Dewanny Adawhit, at 

Bengal, 

nicicHct^ P)ivy CouHcil jippcul to — Findinp of fact hv lowev couTts 

Preffumption as to eowcciness of —Evidence, if can \e gone into hy 
the Privy Council— Peed— Proof of genuineness of— Evidence necessary 
— Circumstances to he considered — Alsence of registration, if conclu- 
sive— Evidence of attestors— Weight of— Conduct of parties, 

Wlieie tlic ]iouit at issucj is a cjiicstioii of fact only, tliero is a strong pre- 
siimptioii ill favour of tlie^ judgment of tlie Court below, as the Judges in 
hidia possess advantages in forming an opinion of the probability of the 
transaction,^ and,, in some cases, of the credit due to the witnesses : but that 
does not relieve the Court of the last resort, from the duty of examining the 
whole evidence, and forming its opinion upon the whole case. 

Ill suit for mesne profits of lands purchased by the Plaintiff from the 
Defendant, the Defendant pleaded, in bar to the action, a deed of agree- 
inent, eontaining a condition, that the Plaintiff, (pending a suit then 
lately brought by the Defendant for recovery of the lands in question, and 
until his name was entered in the Collector’s books,) should have no 
claim to the profits. The Zillah and Sudder Courts in India discredited 
t le oral testimony, and declared the deed to be a forgery. Upon appeal 
these decrees were reversed ; the Judicial Committee, upon the evidence and 
piobabilities of the case, being of opinion, that the circumstance of the ven- 
dor not being in possession of the lands at the time of the purchase, and that 
a Sint was depending at the time to recover possession, and taking into 
consideration the length of time that had elapsed before the Plaintiff made 
his demand, were, coupled with the evidence produced, sufficiently strong 
facts in. favour of the deed of agreement. 

These appoals froni tho Sudder QoMTty Et 
were made in two separate suits/ instituted by 


* Present: Members of the Committee 

Lord Langdale, the Right Hon. Dr. Lushingtonj and 
T, Pemberton Leigh. 

Privy Councillor, Sir 1. Ry^i Erit, 


Lord Brougham, 


& 28th 
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spondent against the Appellant, in the Zillah Court of 
Nuddea, to recover the mesne profits of an estate, 
forming part of the pergunm Oohrah, situate in Nud- 
dea. The first suit Avas brought to recover the sum 
of Rs. 49,999. 5a. llg. Ik., the amount of principal 
and interest on the mesne profits of a "two-aua share 
of the talooJc of Dili Bydnathpore, consisting of 62 
mousas, part of pergunna Oohrah, from the 8th 
of February , 1819, to the 7th of February, 1826. 
The second suit was also brought to recover 
Rs. 11,173. 7a. 13g., the principal and interest for 
mesne profits of a iwo-ana share of 18 villages, form- 
ing part of the Zemindary of the turuf SooJcsagur, 
from the 13th of January, 1819, to the 12th of April, 
1827. Both these appeals involved substantially the 
same question, which was one of fact only, namely, 
whether an agTeement-deed, dated the 12th of f'b- 
bruary, 1819, which contained a covenant by the Re- 
spondent to forego the mesne profits until his name 
was entered in the Collector’s books, set up by the 
Defendant, as a defence to the action, was a genuine 
instrument, _ or not! As the two eases depended on 
the same qilestion, the first appeal, relating to BiM 
BydmtJipore, only was heard. The facts and pro- 
ceedings in the Zillah and Sudder Courts in India, 
are fully stated and commented upon in the judg- 


The appeal was argued by 

Turner, Q. C., Mr. Forsyth, 
Maule, for the Appellant; and 


Mr. J. B. 


n, Q. C., Mr. E. J 
F, Moore, for the 


1 2th Feb. 
1850. 


ON APPEAL PROM THE EAST INDIES. 

The Right Hon. Dr. Lxjshingtoit : 

This is an appeal from the Sudder Dewanny Conrt 
of Bengal, and the subject-matter of the suit, is the 
mesne profits of an estate in the pergunna Oohrah, 
claimed by the present Respondent, in whose favour 
both the Zillah Court of Nuddea and the Sudder 
Court pronounced decrees. ' 


433 


1849. 


MlIBHOO 

SOQDUN 

Sundial 

V. 

Sui OOP 
Chunder 

SIRKAR 

CHOWDRY, 


In the course of these proceedings, the Appellant, 
who was the Defendant in the Court below, pleaded 
an agreement contained in an instrument bearing date 
the 12th of Fehruary, 1819, and the whole case turned 
upon the question, whether this agreement was a ge- 
nuine and valid deed, or, as contended by the Re- 
spondent, a forged instrument. 

Botti the Courts below have decided against the 
validity of the instrument; a fact which, considering 
the advantages the Judges in India generally possess, 
of forming a correct opinion of the probability of the 
transaction, and in some cases of the credit due to 
the witnesses, affords a strong presumption in favour 
of the correctness of their decisions, but does not, 
and ought not, to relieve this, the Court of last re- 
sort, from the duty of examining the whole evidence, 

and foiming for itself an opinion upon the whole 
ease. 

We proceed then to a consideration of the evi- 
dence, and an investigation of the reasons assigned 
by the Judges in the Courts below for their decision; 
but before commencing this task, a very brief statement 
of the facts of the case will be necessary.^^^^^^^^^^^^^ ^ 

The Board of Revenue, on the 29th of December, 
1813; sold a property situate in for 

■ 2 G 
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arrears of revenue. That property consisted, of 271 
mouzas, of which 62, constituted DiJii Bydnathpore, 
and 18, turuf Sookhsagur. By two purchases the 
Appellant became the proprietor of one half of this 
property, the other half was owned by persons of the 
name of Bundojia. For some time, joint posses- 
sion was held of the whole estate, excepting Dihi 
Bydnathpore and turuf Sookhsagur. These two dis- 
tricts the occupants held adversely, and against them 
suits to recover possession were brought by the pur- 
chasers. 


On the 8th of February, 1819, these suits being still 
undetermined, the Appellant, Avho held an eight-own 
share, sold a two-owo share to the Respondent. These 
facts are common to both parties; but with respect 
to the payment of the purchase-money, there is much 
dispute : it will be necessary hereafter to advert to this 
circumstance; but it is more convenient, at present, 
to proceed with a statement of the facts which do 
not appear to be disputed. 


On the 23rd of November, 1819, the Appellaht 
and his co-owners obtained possession of Dihi Byd- 
'nathpore, under decree of the Court. On the 27th 
of June, 1822, the property was divided under the 
orders of the Collector, and the Respondent was 
awarded 7| mouzas in Dihi Bydnathpore. 


l.p July,182iQ, the Appellant sold the whole of his 


share of this property, excepting his share in turuf 
Sookhsagur, and Si villages in another turuf, to a Mr. 
Harris. With Mr. Harris the Respondent had dis- 
puted as to his share of this property. A litigation 
followed, which terminated by compromise on the 3rd 





ON appeal from the east indies. 


435 


The plaint in the j. 

of J,.h, -D ^ suit was filed on the 8 th ' 849 . 

ninnd« ' t?« J.QQQQ Respondent de- mubhoo 

.7 -lo-ir. ™esne profits, from the 19th sundux 

of January, 1819. to +Po ii« j> 4 ■. ^ 

included It is 00 •(■ • i* ^ 1826, interest suroop 

nclucled. It is certainly somewhat singular that such 

, , , ’ founded, should have been ^howorv. 

BO long delayed ; no less than seven years having 

elapsed from the period when the claim ended, before 
the commencement of a suit to recover what is 
alleged to have been due yearly, at least, if not half- 
yearly, for seven successive years from 1819. This 
is suiely a circumstance which requires a very satis- 
factory explanation ; for necessarilv, after the lapse of 
so^ many years, there must be great difficulty in ascer- 
taining the truth of such a demand, not to mention the 
presumption against it, for non-claim for so long a time. 

It appears, however, from the plaint, and also from 
other pioceeding’s in this cause, that the Respondent 
in 1824, instituted a suit against the Appellant, in 
which he claimed mesne profits between the 12 th of 
April, 1819, and the 14th of December, 1823, of this 
same Dilii Bydnathpore. 

In defence to this suit, the Defendant pleaded two 
ag-reements ; one an agreement dated the 12 th of 
Fehruary, 1819, and the other* an agreement dated 
the 15th of May, 1822; the Respondent, in reply, 
admitted .the execution of this latter agreement, and 
denied the former altogether. 

Various documents are produced; amongst others, 
the two agreements and the signatures attached to 
each, were compared with each other; but from 
comparison no result was obtained; No 
as to the execution of the disputed agreement, was, 
far as appears, produced. 

2 <3 2 ' 
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The decree of the Court, bearing date the 10th of 
January, 1826, was to this effect, that the Eespondent 
should be non-suited, with leave to correct his plaint, 
and bring a fresh suit. 

From this period, January) 1826, to April, 1833, 
no proceedings were adopted by the Respondent to 
recover any part of these mesne profits. He states 
himself (for another purpose, indeed,) to have been a 
man of wealth and substance; he enters into litigation 
with Mr. Harris, who purchased from the Appellant, 
but he never, till April, 1833, attempts to recover 
either the mesne profits, due as alleged at the com- 


mencement of the suit of 1824, nor those subse- 
quently accruing, till 1826, when Mr. Harris made his 


purchase. 

There is nothing in the course of these proceedings 
that we can discover, which can in any way satisfacto- 
rily account for this delay, if the Eespondent had 
really and truly a bona fide claim to these mesne 
profits. He was warned by the Judge in 1826, of the 
errors contained in his plaint, according to the con- 
ception of the Judge, namely, that being in possession 
of the property, he claimed for the mesne profits; 
whether or not that was a real error, we need not de- 
cide; but this is clear, that he was at liberty to bring a 
new trial, and to shape his plaint as he might be 
advised. 


But this is not all. He was distinctly apprized of 
the nature of the main defence to his action, namely, 
that Ms claim was precluded by the agreement of the 
12th of Fehruary; ilasJ the Judge expressed his opi- 
nion that the Appellant in some part of Ms defence 
was attempting to deceive the Court, and yet for seven 



Appellant does nothing. 
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Surely it affords no weak presumption against a 
claim so long delayed, that the Respondent, with full 
knowledge of 'all the facts, and the nature of the de- 
fence, should so long neglect Ms own interest, with 
ample means of protecting it. 

But to resume the narrative. The answer to this 
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plaint of 1833, is substantially, though a great deal of 
argument is mixed up with the real defence, that the 
Respondent executed, on the 12th of February, 1819, 
the deed produced in the former suit, and that by the 
tenor of that deed, the Respondent is precluded from 


maintaining this suit. 

It will be expedient to state concisely the contents 
of that agreement, and then to consider whether such 
contents are consistent with the proved circumstances 
of the case, and, whether the execution of such a deed 
is on the whole probable or improbable. 

This deed is in the name of the Respondent, ad- 
dressed to the Appellant. It states, that a Bill of Sale, 
and a receipt of the amount value, had been executed 
by the Appellant ; that the Respondent, awaiting the 
entry of his name in the Collectorate records, had not 
paid the money, but had executed a Bond for it; that 
five days after recording the name in the records, the 
money should be paid. 

The first part of this recital, so far as relates to the 
Bill of Sale, is admitted to be true ; but in this agree- 
ment, the receipt is said to bear even date with the 
Bill of Sale, viz., February the 8th; whereas on in- 
specting it, the date is the same as that, of the agree- 
ment itself, namely, the 12th of Fehriiary. 
cumstance naturally gives rise to some suspicion, nor 
is that suspicion cleared away by the explanation 
offered, that the receipt was written on the 8th, but 
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dated afterwards on tlie 12th, when the Bond for pay- 
ment of the purchase-money is said to have been 
given. The agreement then states that ^ the purchase- 
money was not paid, but that a Bond was given for it, 
conditioned for payment of the money five days after 
the Respondent’s name should be recorded in the Col- 
lectorate; the Bond was, during the interval, not to carry 
interest, and no claim was to be made for principal 
during that tune. Though at first sight it may ap- 
pear strange, that instead of actual payment, a Bond 
should be taken, yet there are circumstances which 
tend to reconcile the arrangement with probability, 
which is the only reason for examining it, as no dis- 
sent exists as to the payment itself, whensoever or 
howsoever made. 

The vendor himself was not in possession of a part 
of the propertjT^ purported to be sold. Suits at his in- 
stance were depending for the recovery of tliat property, 
and the results of such suits must in some degree 
have been uncertain. It was impossible, therefore, 
for the vendor to give possession of all the property 

purported to be sold, and, consequently, not impro- 
bable that the purchaser should decline to pay the 
purchase-money until put ^ in possession. The Re- 
spondent avers, that he paid the money at the time 

and that the Bill of Sale and receipt were duly re- 

and so they appear to have been; but 
was, or ought to have been (had not his owm 
prevented it), in the power of the Respondent 
proved the payment. The sum purported to be 

, is^ Rs. 77,500 in cash, current coin, &e., before 
■witnesses. 

(The sum total is between £7,000, and £8,000 ; could it 
a matter of diffieultv to bave a payment 
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ill inonoy, and was it not a most important fact in tlic 
cause, as it would liave falsified a very material aver- 
ment in this most important instrument! Yet no at- 
tempt is made to establish a fact of this importance. Y^e 
cannot, therefore, say, that this statement in the agree- 
ment is wholly improbable, and certainly it is not re- 
futed by the Respondent. It is right, however, on the 
other hand to observe, that there is no proof of the 
execution of this alleged Bond, nor of any payment 
made under it, according to the agreement; omissions 
which justly give rise to some suspicion. 


There is nothing contrary to justice in the pro- 
vision contained in the agreement, that during the 
period before the entry of the purchaser's name in 
the books of the Collectorate, no interest should run 


upon the Bond; and on the other hand, no part of the 
piofits be payable to the Respondent. The agree- 
ment then provides, that possession shall not be given 
to the Respondent, of Dilii Bydnathpore, until, in the 
event of the pending suit terminating favourably to 
the owners of the property, that part# of the estate 
lying in DiJhi Bydnathpore had been partitioned off, and 
possession given; that in the meantime, the pur- 
chaser should pay the Government revenue, but should 
have no claim to the profits; the vendor, the present 
Appellant, paying the embankment and other expenses 
belonging to the pergumia, and also the costs of the 
pending suits. If . the suit should not be successful, 
then the rents collected at the joint management office 
are to be applied to pay the expenses; 

It was contended, that this arrangement was so un- 
just and inequitable, so injurious^^^^^t^ 

^^spoudent, that the execution 


was grossly^^^ i^^ 
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1849. of the Zillah and Budder Adaxvlut were of that opinion ; 
MU 0 HOO but it does not appear to us, that the conditions eon- 
Sundial tained in this instrument are plainly so absolutely un- 
suRTOP as to tend to the conclusion, that on that ac- 

^siSr alone, the deed should be considered a forgery. 

chowdry. Whether those conditions were unjust or not, depends 
on many facts, of wHich we have no evidence or means 
of judging; on the result of contingencies, the probabi- 
lity of which, it is impossible for us to measure; and 
even the Courts below, though possessed of local 
Imowledge, could not have adequate legitimate means 
to accomplish such a task. 

We do not think it necessary to follow in detail the 
remaining contents of this instrument: an arrangement 
somewhat sunilar is made as to Boohhsagur; but this 
suit has no reference to that property. 

It was urged against the validity of this agreement 
deed, that it had not been registered; and though it 
does not appear that registration was essential to confer 
upon it legal force, yet certainly the absence of regis- 
tration is a cifcumstance for consideration. The deed 
of 1822, was not registered also. 

It is now necessary to consider the evidence to the 
execution of this agreement deed, which deed, it must 
be remembered, was deposited in Court in the suit of 
1824. There are five attesting witnesses. The first 
witness who speaks to the deed, is Nushee Earn Qhose, 
and his name appears as an attesting witness to the 
agreement of Febraart/ the 12 th; and if these papers are 
correct, he was produced by the Plaintiff, the Eespon- 
dent. He deposes to the execution of the agreement 

it. It is very difficult to say, that this 
witness, so produced, is not entitled to any credit ; but 
uo pbservhtidn is made by either of the Judges upon his 
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testiinony. We are not able to concur with the 1849 . 
Judge in the Zillah, that the circunastances to which mudhoo 
he refers, destroy the credit of the witnesses; we luNmAL 
cannot forget that they are examined seventeen years suroop 
after the date of the instrument. Nubeen Chunder, chumSer 
another attesting witness, also proves the execution chowdry. 
and rdentity of the instrument; so also Mam Koonder 

Dey;^ and their testimony is supported by the evidence 
of dLouitla Katith and Mam Mohuti, 

It is quite true, that such is the lamentable dis- 
regard of truth prevailing amongst the native inha- 
bitants of Hindostan, that all oral evidence is neces- 
sarily received with great suspicion, and when opposed 
by the strong improbability of the transaction to 
which they depose, or weakened by the mode in 
which they speak, it may be of little avail; but we 
must be careful not to carry this caution to an ex- 
treme length, nor utterly to discard oral evidence, 
merely because it is oral, and unless the impeaching 
and discrediting circumstances are clearly found to 
exist. It would be very dangerous to exercise the 
judicial function, as if no credit could necessarily be 
given to witnesses, deposing viva voce, how necessary 
however it may be always to sift such evidence with 
great minuteness and care. It is a remarkable fact, 
in this case, that the existence of an agreement 
bearing date February i2th, ISHJ, is admitted. There 
IS produced in this cause, a deed indisputed, bearing^^^^^^^^^^^^ ^^^^ ^^^ 
date I5th, 1822, consequently, long before the 
first suit was commenced, which expressly recognized^^^^^^^^^^^^^^^^^^^^^^^^^^ 
an agreement deed, dated 12th, 1810^ It 

said, that there was a deed of that date, 

was of a different tenor;' of this avement,^^ W 

find the slightest proof ; there is^ h^ any 
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• 849 - other deed of that date. This defence was not, so far 
MuDHoo as appears, set up in the former suit of 1824, and 

SOODUN , . 

Sundial surely the presumption in the absence of all proof to . 
suRoop the contrary, is, that this deed of 1822 referred to the 
^siRKAw deed of Febniary 12th, 1819, produced in this cause, 
chowdry. produced as early as 1824, when it was not even 
alleged, that there was another deed of the same date, 
of a different tenor. Under these circumstances, we 
consider, that the agreement of 1822 affords a strong- 
confirmation of the deed of February 12th, produced 
by the Appellant. There is another observation made 
by the Judge of the ZillaJi Court, which we think 
should be adverted to. The Judge argues, that the 
non-production pi this deed in a suit as to Sookhsagur, 
though it was called- for, is an argument against the 
validity of the deed. We do not sufficiently know 
the circumstances of that suit, to enable us to form 
any accurate opinion, as to the necessity of producing 
it; but as this 'very deed, long before that suit com- 
menced, was deposited in Court in a prior suit, and 
placed among its records, it is difficult to conclude, as 
it was accessible to both parties, that the non-pro- 
duction in ^at cause, is a proof of its being a forgery; 

besides, the deed of 1819 was no defence to that 
claim. 

are to be found numerous 
the proceedings in various other suits 
relating to some parts of the estate originally sold in 
1813. We^^ th i nk that any conclusion as to 

the main issue in this case can be safely drawn from 
extracts. It is very difficult from such extracts 

accurately such a series of com- 
and stiUmore difficult and danger- 
ous to rely upon isolated parts of former proceedings 
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between different parties and for different purposes, 
as applicable to tiie question in the case. 

We do not find that the Judges in the Courts 
below imported them into their reasons, for the 
conclusions to which they arrived, except for the 
purpose of fixing the amount of mesne profits; we, 

therefore, do not deem it necessary to notice them 
more particularly.' 

On the whole, we are of opinion, that the agreement 
of the 12th of P shTuary, 1.819, is established by the 
evidence produced, and that it must be carried into 
effect; consequently, the claim for mesne profits of 
Dihi Bydnathpore cannot be maintained for the period 
antecedent to possession on the Dihi, being completelv 
partitioned off; and we do not find that it was com- 
pletely partitioned off, and possession taken by the 
Respondent, at uny time during the period for which 
mesne profits are claimed by this action. 

We are, therefore, under the necessity of reversino’ 
the judgment of the Court below, and of the two 
inferior Courts, and pronouncing that the Respondent 
has failed in establishing his claim. 

Lord Brougham : — The other appeal, relating to turuf 
Sookhsagur, will follow the same fate: the judgment 
^PP®^l6d from in that case must also be reversed 
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Eaja Oodit Puekash Sing 


Appellant, 


3rd Jaly, 
1849. 


AND 


Henry Martindell and William 
Stacy - - - 


Respondents * 


On Appeal from the Stidder Deivanny Court at 

Bengal. 

Mortgage — Mortgage hy conditional sale — Failure hy mortgagor to deliver 
■possession as per covenant — Mortgagee's right to sue for principal 
money and interest, 

A deed of mortgage, and conditional sale, contained a covenant for pos- 
session by tlie mortgagee during the mortgage term. Possession was with- 
held, though the mortgagor received the mortgage money. 

Held, that an action would lie by the mortgagee against the mortgagor 
for recovery of the principal and interest, money advanced. 

This suit was instituted in the Civil Court of 
ShaJidbad by the Eespondent, Martindell, as executor 
of Mary TJmdah, the Beeby (or mistress) of General 
Martindell, on behalf of himself, and the minor children 
of the deceased. The object of the suit was to obtain 
payment from the Defendant, Baja Oopal Sum Sing, 
since deceased, and now represented by the Appel- 
lant, of the sum of Rs. 44,331, the amount of prin- 
cipal and interest on the sum of S. Rs. 28,058. 

a., which had been advanced by General Mar- 
tindell to the Raja, the payment whereof was secured 
by a conditional bill of sale and mortgage, made in 
favour of TJmdah by the Raja, dated the 14th 

day of Sepfetnber, 1830, upon certain lands, named 
Bussoodhur, &G., belonging to talooJc Buxar, in the 


On flie 14th of September, 1830, General Martindell 

_ ^ Members of Judieial CoOTUiittee,— Lord Brouffham 

^rd Airngdale, the Eight Hon. Dr. Lushington, and the Right 
Hon- r. Pemberton Leigh. ^ ^ ^ ^ ^ ^ ^ 

Priry^eomeiUor,--Mssmor/--Sir A. Johnston.^^^^^^^^^^^^^^ 
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advanced to the Baia the sums of S. Es. 16,475, and 1849 - 

— ^ 1 

S. Es. 11,583. 5i a. ; and the Raja executed a eondi- Raja oodit 
tional.bill of sale and mortgage deed, for securing the sing 
repayment of the same. The deed was made out in martin- 
the name of Mary XJmdah, the General intending such 
mortgage to constitute a provision for her and her 
children. The material part of this deed was in the 
following terms: — Bussoodhur and Hurpoor, 
with its asli and dahhili lands, I have mortgaged and 
conditionally sold for S. Es. 16,475, and mourn 
BuUunseinpoor, Go g or a, and ch'ulc Lutchmi, &c., asli 
and dakhili, for S. Es. 11,583. 5|- a., the total amount 
value being S. Es. 28,058. 5| a., and which amount is 
the saleable value of the said mousas, to the purchaser, 

Mary Umdah, Beeby of General Martindell. This sale 
is true, and according to the laws of the time; and 
having received the whole of the amount value from 
the aforesaid purchaser, I have appropriated it to my- 
self, as requisite, and I have made over the villages to 
the said purchaser, which transfer was also required by 
law. And I, of my own free will, without coercion, 
and choice without fqree, and in possession of all my 
faculties, have limited the redemption of the villages 
to twenty years, that is, from the beginning of 1238, 
to end of 1257, f.e. (3rd September, 1830, to Sep- 
tember, 1850, A.D,), under these conditions; that, 
after the expiration of aforesaid twenty years, if I at 
once pay to the purchaser the full and entire amount 
value aforementioned, then this bill of mortgage will ^ 
be null and void, and I shall receive back the biU 
mortgage and receipt of amount value from the J5ee&2/, 
and I shall take into my possession the mortgaged 


inouSas ; but if aforesaid j 
once not pay the arnount 


expire, 
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1849 -^ bill of mortgage, without any other proof, document, 

*' - * 

Ram oodit or opposition, will prove foreclosure of the mortgage, 
Sing and will not be capable of being overruled, and will 

Dm. 

Martin- revert to the possession of aforenamed purchaser. ’ ’ 

DELL. execution of this instrument, the 

Raja gave a receipt for the purchase-money, signed 
by himself and six persons, as witnesses ; at the same 
time he executed a power of attorney, authorising the 
transfer of the mouzas in the Collector’s books to the 
name of Mary Umdah, as the mortgagee and condi- 
tional purchaser of the same. General Martindell died 
about three months after this transaction, and Mary 
Umdah shortly afterwards died, leaving the Eespon- 
dent, Martindell, and other minor children. 

After her death, Martindell applied to the Raja for 
possession of the mouzas, according to the conditions 
of the mortgage and bill of conditional sale. The 
Raja, however, refused to put him in possession. 
• Martindell then presented a petition to the Foujdarry 
Court of the Zilla in which the mouzas were situate, 
praying to be put in possession. The magistrates, 
however, held that they had no jurisdiction, and 
passed an order referring him to the Civil Courts 
for redress. In consequence of this order, and the 
refusal of the Raja to give possession of the mouzas 
in question, the present suit was instituted by the 
Respondent, on behalf of himself, and as guardian 

children of Mary Umdah, deceased. 
plaint was filed on the 14th of Jt%, 1835, in 
the Zilla Court oi Shahab ad, against the Raj-a, and 
alleged, that the Raja had fraudulently deprived the 
^ of the mortgaged premises, 

notwithstanding the deed, and sought to recover the 
sum of Es. 28,058. 5i a., principal of the amount 




value, and Rs. 16,273. a. interest, making together 
the sum of Es. 44,331. 14 a. 

Before any answer was put in, the Defendant, 
Raja Gopal Sum Sing, died, leaving the Appel- 
lant, Raja Oodit PuT’kasJi Sing, his son and heir, 
who was duly admitted by the Zilla Court to defend 



Raja Oodit 

PUi^KASH 

Sing 

Martin- 

dell. 


the suit. 


Raja Oodit Purhash Sing, by his answer, took a 
preliminary objection to tbe snit for recovery of 
the principal and interest ; he did not deny the exe- 
cntion of the mortgage and bill of conditional sale by 
his late father, but submitted that it was contrary to 
the conditions in the deed, to bring a suit before the 
expiration of twenty years, the time therein limited ; 
he also denied that his late father had received the 
amount value mentioned in the deed. 


Evidence was entered into on both sides. The 
Plaintiff filed the deed of mortgage and conditional 
bill of sale, and the receipt of the money by the late 
Raja. The Defendant examined five witnesses to 
prove the non-pa 3 Tnent of the amount value. Their 
testimony, however, failed to support this defence. 

On the 24th of April, 1838, the Zilla Court pro- 
nounced their decree ; which, after going minutely 
through the pleadings in the cause, proceeded as fol- 
lows : — ‘ ‘ In this case, the . principal point to be tried 
is, whether Pajo Gopal Sum Sing received the amount 
value of the conditional sale, or not? In my opinion, 
Defendant’s statement of not having received the 
amount value is entirely the result of: Ms fraudulent 

' t'. 

intentions ; for this reason, that the seller eseeuted 
the bill of sale and receipt of amount value, and 
had the same registered, and in the receipt of amount 
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value it is elearlv vritten lie received the full and en- 


eaja ooDiT tire sum of the amount value. ” 

Pork ASH 


biNG therefore, ordered, “ that the ease be de- 

martis- creed in favour of Plaintiff, and the Defendant be 
made liable for the costs ; and that the sum of 


Rs. 28,058. 5 a. 6 p., principal, mentioned in the docu- 
ments, and Rs. 25,635. 15 a. 6 p., its interest, at the 
rate of one rupee per cent, per mensem, from the 14th 
of Septemher, 1830, the date of execution of docu- 
ments, to 24th of April, 1838, date of decision, 
and Rs. 1,531. 13 a., . costs of Court, altogether 
Rs. 55,226. 2 a., be allowed, with interest on the latter 
sum, from the 25th of April, 1838, to, date of reali- 
zation.” 


From this decree the Appellant appealed to the 
S udder Bewanny Adawtut, at Calcutta. 

Before the appeal came on for hearing, Martindell, 
died ; and by an order of the Siidder Court, dated the 
28th of May, 1840, Mr. WUliam Stacy, who had also 
been appointed executor under the will of Umdah, 

with the late Plaintiff, Martindell, and guardian of 
the minor children, was admitted as a Respondent to 
the appeal. 

The appeal came on for hearing, in the first instance, 
before Mr. B. H. Rattray, one of the Judges of the 
Sudder Court, who recorded his opinion, that the de- 
cision of the Judge ought to be reversed, on 

the ground that the plaint v'as inadmissible, as the 
Plaintiff could not sue till the expiration of the twenty 
years mentioned in the bill of sale, and that the remedy 
was by a suit for possession. The case was then laid 
before Mr. F. Lee Warner, who, on the 24th of Jjme, 
1841, recorded his opinion, that the decree appealed 
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amount value, being a a ~S to tt na ^ 

ture of the conditional "^PP^secl to tHe na- sing 

that the evidence showed th inadmissible, and martin. 

w -1 I snowed the money to have been ori- 

si ppoit of whiob he referred to the ease of Kmhai Lai 

V. a,r»,ai Par, (5 Ben. Sud. Dew. Eep. 117) as a 

conclusive precedent nr>r>D +n *41 ^ , 

pxLocaent upon the point: but as there was 

a difference of opinion between the Judges, he directed 

the papers to be laid before a third Judge. 

The papers were then laid before Mr. C. Tucker, 
and Mr. E. Barlow, who agreed with Mr. E. Lee 
^ arner, and finally pronounced the Sudder Court’s 
ecree on the 27th of September, 1841, by which 
it was ordered, that the appeal of the Appellant be 
dismissed, and that the decision of the Zillah, Court 
be upheld and confirmed, and that the Appellant pay 
to the Respondents the sum of Es. 55,226. 2 a., the 
amount mentioned in the decision of the Zillah Court, 
with costs and interest on the same, from the 25th of 
■April, 1838 (the day following that of the decision), up 
to tli 0 citato of iTOHlizHtioiij ■with costs. 

Against this final decree the Appellant brought the 
present appeal, and insisted, that the same was erro- 
neous, for the following reasons:-— 

1st. Because the suit was improperly institated for 
recovery of the money alleged to have been paid by^ ^ 

Mam/ Umdah, and that the Respondents, if entitled to 
sue, ought to have sued for possession of the estatG 
conveyed by the deed of conditional sale. 

2 nd. Because there was no satisfactory proof ^ 

the money sought to be recovered was in fact paid 


2 H 


IV— 58 
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Mary Umdah to Raja Gopal Sum Sing, the Appel- 
ram OO0IT lant ’s father. 

PURKASH 

Sing Eespondent, on the other hand, contended, that 

the decree was right, and onght to be affirmed, for the 
following reasons: — 

1st. Becanse the evidence proved the execution by 
Raja Gopal Sum- Sing, of the conditional hill of sale 
of the 14th of September , in favour of Mary Umdah, 
and established the fact of the receipt by him of the 
entire amount of the consideration money, for which 
such deed was given. 

2nd. Because the Raja having refused to put the 
Respondent into possession, the present action for 
payment of principal and interest of the money paid 
and advanced to the Raja was well founded. 

Mr. Turner, Q. C., Mr. Forsyth, and Mr. J, B, 
Maule, in support of the appeal, 

Insisted that the transaction was one of conditional 
sale, and that the present action could not be brought 
by the mortgagee against the mortgagor’s representa- 
tive for recovery of the purchase-money, as if she 
had any title, it was to possession; the remedy for 
which was by ejectment. Eunt v. Silk (a). Kunhai 
Lai Y. Nirmal Puri (b), 

Mr. -pFi^rram, Q. C., Mr. Q. 0,, and Mr. 

Moore, for the Respondents, 

The Bight Hon. T. Pembeetok Leigh: 

^ ^ no necessity to hear the Respondents ’ 

is no point, in fact, but as to a deed, 


W a .mast, 449. 


(h) 5 Ben. Sad. Dew. Rep. 117. 
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and the rights of the parties under that deed. The 
question is this, whether, upon the pleadings in this 
case and the evidence before the Court below, the 
transaction was complete, or whether it was one that martin- 
was never completed? Now, both parties agree that 
possession was never delivered ; that is admitted upon 
the pleadings. It does not appear, however, that they 
otherwise agree: on the contrary, they dispute both 
the law and evidence, but they agree upon the prin- 
cipal point on the pleadings. The Defendant also 
denies the receipt of the purchase-money. It is not, 
however, necessary to search for precedents. The 
case depends upon the general principle of law. The 
party says, I never delivered possession, and never 
received the money. He disaffirms the transaction. 

The decree appealed from was a right one ; whether 
all the Judges were right is another question: the de- 
cree must be affirmed, with costs. 



CASES IN THE PRIVY COUNCIL 


Dooega Peesad Rot Chowdey - 


Appellant, 
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Tabea Peesad Rot Chowdey 


Respondent. 




On Appeal from the Sudder Beivanny Admolut at 

Bengal. 

Decree— Assignment of in part ly decree-holder pending suit — Appeal hv 
judgment-dehtnr— Compromise hetween- judgment-dehtor and assignor-— 
Assignee not a party — Liability of assignor to assignee — Extent of— 
Assignor, if a trustee for as.iignee. ^ 

a debt, and obtained a 

Sudder Co rf aPPealed from this decree to the 

i^umer Lonn. By a deed of arrangement entered into by A and O 

stafe ol trThr^Pel- entitled "to^a "iLS 

snare ot tlie debt. Pending the appeal to the Sudder Conrt A 

^ compromise with E., postponing the payment of* the 
amount^ i^eeovered by the decree, for three years, and foreffoine* altn- 

fonsent'ofT** B^“fai!e7 without the^ privity or 

consent Ot C. B. failed to pay the amonnt within the stipulated time and 

tut he hfdCt realAed the 

fiL i ■“ ‘te decree, the Sudder Court hel^hat I was 

cliargeable to C, for such share, with interest. 

A^mZ teTreated^fff K'-e^ed; the Judicial Committee holding, that 
i;on the ccrtuTZ ®tsence of fraud 

bWi zpeth^w"^^^^ s Lr/oi 

^coZed hia‘mlful default might have 

This suit was brought by the AppeUant against the 
Respondent to recover the amount of a six-atto share, 
with interest, of a debt declared dne by a decree made in 
a suit instituted by the Appellant against one Shama 
Period A' a H%. The Appellant compromised the suit 
without the privity or kuowledge of the Respondent, 


* Present : Members of the Judicial Committee , — -Lord 
Jb^gdale, tile Eight Hon. Dr. Lnshington, 

T. .'Pemberton 'Leigh/' '■ V",/'. 

Coimeillor,-^^ 


Brougham, 
the Bight 
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and the question was, how far he was liable to the Re- 
spondent for the loss of such share. 

to the appeal were brothers, the sons 
of one Guugd Ndfdin Roy, deceased. Gufigci Ndfciiu 
Roy had a brother, named Rdj N.drdin Chowdry, who 
had advanced sums of money, at various times in the 
years 1807 and 1808, to Bishen Pred Muni, the 
mothei of SJidnid PcTSdd Jt^wudy, then a minor. To 



DOORGA 
PERSAD ROY 
Chowdry 


V. 

Tarra 

PERSaD ROY 

Chowdry 


secure repayment of this money, in 1809, a bond 
was executed in R®;/ Ncirdhi CliowdT-y’s favour, for the 
amount then due, iis. 11,512 principal, and interest 
at the rate of 12 per cent. Raj NuTciin ChowdT-y died 
in the year 1810, when the money secured by the 
bond devolved on his brother and heir, Gunga Narain 
Boy. He died in the year 1821, leaving the Appel- 
lant and the Respondent, his sons, his heirs and repre- 
sentatives. The Appellant, claiming to be solely en- 
titled, by virtue of a Will made in his favour, by his 
uncle, to the estate, including the money due on this 
bond, instituted a suit in the Provincial Court of Cal- 
ciotta against Shama Per sad Nundy, as the heir of 
Bishen Prea Muni, to recover the sum of Rs. 23,024, 
the amount of principal and interest then due on the 
bond. The Respondent intervened in the suit by pre- 
senting a petition, in which he objected to the alleged 
Will, and set forth his right as co-heir with the plain- 
tiff to ^ a half-share of the sum sued for, and prayed 
that Ms name might be inserted as a co-Plaintiff, and 
that half of the amount claimed might be given to 
him. The Provincial Court refused to insert his name, 

or make the order prayed for, directing him to institute^ 

a suit against the debtor for Ms half-share. In the 
year 1827, the Respondent instituted n suit againsf the 
%pellant to roooyer Ms haff-share nf 
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.1^ Before the hearing, and on the 4th of April, 1829, the 

peSrot adjusted between the parties, and deeds of eoni- 

CHOWBRY promise and release were respectively executed. By the 

peSrov compromise, executed by the Appellant, it was 

chowdry, declared^ that a Q-ana share in the money duo from 

Shama Persad Nwndy should be the right of the 
Respondent. The deed of release executed by the 
Respondent contained a similar arrangement In 
accordance with this deed, the Court, on the ' 2nd 
of September, 1829, gave judgment in the’ Respon- 
dent’s behalf, awarding him 6-16ths, or a 6-ana 
share of the estate as his share. Previous to this 

2 • 2 '2 -^PP^llant had 

obtamed^a decree in the suit instituted by him against 

Shama Persad Aundy, for the sum of Rs. 23,024 the 
amomt surf for and costs. Shm,m Persad Nundij ap- 
pealed to the Sudder Dewanny Adawlut. Pending such 
appe^ and in the year 1831, the Appellant comprt 
mised the suit. Regular deeds were mutually execLd 
y oth parties, but the compromise was effected with- 
out the privity of the Respondent. By the terms of this 

^mpromse, the AppeUant agreed to take from Shama 
221 decree, 

2tb 2 1' 

M^rT 7t ’ 2-"' three years, and upon 

to en7n the AppeUant was empowered 

222 """ the an^ount. Shama 

to tue eoZrL- 2 engagement according 

to the compromise, whereupon proceedings were taken 
by the Appellant against him to enforce the original 

decree. 


11th of March, 1835, i 
present suit in the ZillAi 
te Appellant and Shama 


the Respondent insti- 
^ Court of Midnapore 
'■ Persad Nvmdy. The 
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mentioned, 

c aiged the Defendants with collusion and fraud in 
the execution of the deed of compromise entered into 
between them, and prayed, that the Plaintiff might 
be declared entitled to 6-16ths of the amount of the 
decree passed by the Provincial Court against Shama 
Persad Nundy in favour of the Appellant, on the 27th 
ot J%, 1829, amounting to Es. 8,634 principal, to- 

fht dh^ f that decree to 

the date of the filing of the plaint, at the rate of one 

per cent amounting to Es. 5,827. 10a., and making 

a total of Es. 14,461. 10a. ^ 

answer, admitted that 
Jrlaiiitijff, by tbe t^r-mQ a-p + 1. 
entitled +n ^ ^ compromise, wa 

ao-ai,„t <?; D recorere, 

a^n rr ^ 

cree lad been obtained by Mm against Sham, 
Persad Nundy for Bs. 23,024, yet that nothing ha< 
been recovered from the latter under such decree 

the Plaintiff had no claim against Mm. He admittec 
e compromise with Shama Persad Nundy, wherebt 

bntTrd””^ tte interest due upon the principal sum 

and Ltf°ed twT”*''"” fraudulent motives: 
and inmsted, that he made the compromise, as he 

found that Shma Persad Nvmdy had power to dispose 

of his property, and that he, was a minor when 

debt was contracted, and he, alleged that he had 

advised to forego the interest. 

The other defendant, Shama Persad Numdu 1 
his answer, demed coUusion with the Appellan’t 

effecting the compromise, and subnutted, fhat 
Plaintiff had no claim against ’ ■ 
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1849. Evidence was entered into on both sides, from which 
doorga it appeared that active steps had been taken by the 

FERSi^0 ROY X . X ^ 

CHowDRY Appellant to recover from SJiama Persad Nundy the 

V 

tarra amount decreed against him. 

FersaD' Roy 

CHOWDRY. The Judge of the Zillah Court of Midnapore, Mr. 

R. P. Nishet, delivered judgment, on the 25th of 
August, 1836, the material part j of which was as fol- 
lows: — “The Defendant, without obtaining the con- 
sent of the complainant, filed a deed of compromise 


entered into between him and SJiama Persad Nundy, 
in the Sudder Dewanny Adaivlut, by foregoing the 
whole of the interest due on the sum originally decreed 
to him, taking an instalment; consequently, it is im- 
possible to exempt Doorga Persad from the claims 
preferred by complainant. But the complainant not 
having demanded anything from his brother, Doorga 
Persad, during the period of four years and seven 
months, from the 2nd September, 1829, to the date of 
the Court’s decision, of the 12th oi March, 1835, is no 
reason why he should not be entitled to the amount of 
interest due thereon from the date of the institution of 
the aforesaid suit to the date of final adjustment of the 
same; and it is his fault that he neglected to demand 
payment from his brother. Complainant is only en- 
titled to receive Es. 8,634 from the Defendant, agree- 
ably to the deed of compromise, besides interest from 
the date of institution of suit to the date of payment.” 
The other Defendant, Nhawa Persad Nundy, by 
the Court’s decree released from the suit, on the 

ground that there was a decree against him as the 
principal debtor. 

. ^inst this decree the Appellant appealed to the 
Sudder Dewmmy Adawhit at Calcutta, and the Ee- 
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spoiident also appealed to tlie same Court against so 
much of the decree as disallowed the sum of its. 5,627. 
10a., on account of interest. 

These appeals were heard together by Mr. E. Lee 
Warner, who, on the 25th of February, 1840, pro- 
nounced that Court ’s decree in the cause, as follows : — 
“After a full consideration of the papers of the case, 
the plea of the Plaintiff, Terra Persad, made in his pe- 
tition, that he is justly entitled to interest from the 
date of the deed of compromise to the day of payment, 
is not admissible under the circumstances of the ease, 
for Doorga Persad’ s igoxtion of 6 anas is of the whole 
debt, with interest, which the Judge awarded, and 
Shania Persad Nundy has been released from this suit. 
It does not even appear that Doorga Persad has 
realized any money from Shania Persad, or would 
hereafter recover, which depends entirely upon him- 
self, and the debt has, therefore, become that of Doorga 
Persad, midi the interest from the 2nd of September, 
1829, to the 12th of March, 1835, which the Judge 
awards, is, in my opinion, proper in every respect.” 
The Court then ordered, that the appeal of the Ap- 
pellant should be dismissed, and the decision of the 
Judge of Midnapore, dated 25th of August, 1836, 
affirmed. 

The Bespondent presented a petition, to ihe Sudder 
Court for a review of judgment, which the Court ad- 
mitted. 

The proceedings upon the review of judgment again 
came before Mr. E. Lee Warner, but as he differed 
from the decision he formerly gave, holding that^ M^^ 
Bespondent would only be entitled to the principal and 
interest when it was realized from M 
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Nundy, he directed the papers to be laid before another 
Judge ; accordingly, the proceedings were laid before 
Mr. R. Barlow, who differed from Mr. E. Lee Warner, 
and recorded his opinion, that the Appellant had no 
power to compromise with Shama Persad Nundy 
without the Eespondent's consent, and that the 
Eespondent had an unconditional right against the 
Appellant, whether the Appellant had realized it 
from Shama Persad Nundy or not; and he decided, 
upon the authority of Balnath Sahoo v. Rajah Buddun 
Mohuii Singh (3 Ben. Sud. Dew. Eep. 48), that the 
Court below had no power to deprive the Eespondent 
of his interest, and he made an order, decreeing the 
Eespondent the entire claim, principal and interest, 
and directed the proceedings to be laid before another 
Judge. 

The ease then came before Mr. A. Dick, who re- 
corded his opinion, “That it be decreed to the Plaintiff 
(Eespondent), that he should get 6-anas share of the 
decree of this Court, or of Es. 24,217. 12a. 17g., 
after deducting the costs of getting and executing the’ 
decree, as above stated. That the District Judge be 
ordered, that when the decree obtained by Doorga 
Pei sad (Appellant) is executed and realized from 
Shama Persad, after deducting whatever he might 
have spent, that portion be paid to the Eespondent; 
and if the former should put off the execution and 
realization of the decree, the latter might take mea- 
sures to have it executed; and if it appear that the 
Appellant neglected to execute the decree, or that there 
was any fraud, before or after filing the deed of com- 
promise, it would be proper that the costs of both 



ON appeal prom the east indies. 

and Ml a Lee Warner, it was ordered, that the 
papers ot the case should be laid before’ a fou^tt 

U e rtirw" .1™'* *>"1 decision on 

Uie lewew ot judgment, on the 15th of April IRll 

m the following terms:— “There is no doubt from 

le statement ot botli parties, that Tarra ’persad 

IdJZfTZ’ ?. **'' ““Pfonnee was 

adimtted by tlie Provincial Court on the 2nd of Se«- 

aZhZ'e of fi ’ f tteref ore, entitled to 

thf 27 1 t iT ““ Court, dated 

aoninst sf “p’ "‘’“""d by Doorpa Persad 

papers ot tZ 1 

Com to h! °i'a a Appellant petitioned this 

, ^^Gcree according to Ms 

share, but Doorna Per^nrl o-nf +To j ciing to ins 

mne, and no petition was presented before that, nor 

pZaZ ““de to the Court of Tarra 

usad right to a portion of 6 anas, and,' therefore 

Mr. A. 11. Rattray , a Jiido-e of fln*a a \ ’ 

nrHay rrrv n \ ^ ® passed no 

Lt lRT' n portion, on the 16th of 

J, 1831, as he was not one of the parties in the 

ease. It is also clear, that when Doorna Persad: ap- 
peared in Court, and did not join Tarm Per^at^ with 
him, no order could have been passed in that case by 
the Court upon the petition of Pa.ra P^^a^. 
shoit, when Pooj^a Persad got a decree, as the alleged 
proprietor of the entire 16 cmas, against Shmta Persad 
^ undy, aty& settled it in the same way by a deed of 
instalments, and the Appellant, by Boorga Persad,’ s 
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deception, is depiived of the execution of the decree 
against Shama Persad, it is my opinion, that the Ap- 
pellant can in every respect have his share of the 
amount of the decree either from his brother Doorga 
Persad Boy, or from Shama Persad, the debtor, as he 
may please. It is clear that Tarra Persad had a right 
from the beginning, in the debt, and he has the power 
of aceeptmg or not the decree and deed of instalments; 
and if the Appellant thinks that they were effected by 
the collusion of Doorga Persad and Shama Persad, 
and that his right is injured, the Appellant can recover 
his share of 6 anas of the bond debt from Doorga 
Persad Boy Choivdry. For these reasons, I agree in 
all respects in opinion with Mr. B. Barlow.” 

It was, therefore, finally decreed, that the decision 
of the District Judge, dated the 25th of August, 1836, 
be amended, and the whole claim of the Respondent 
be decreed against the Appellant, with interest from 
the 27th of July, 1829, to the date of the District 
decision, and interest upon both sums to the day of 
pajunent, with all costs of suit. 

Against this final decree the Appellant brought the 
present appeal to Her Majesty in Council. 

Mr. Turmr, Q. C., Mr. Forsyth, and Mr. J. B. 

Maule, for the Appellant. 

This case has not been properly understood by the 
Court below. Two questions arise; First, what is 
the proper construction of the deeds of compromise 
and releas6 b 6 tw 0 en these parties? SecoBdly, what is 
the conduct of the Appellant in entering into the 
arrangeinent with Bhama Persad Nund$f'' 
construction of the deeds is, that they merely ascer- 
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tained and settled in what proportions the Appellant 

Q1 ry respectively entitled to the debt 
due irom Skama Persad Nund^. But the deed of 

con.pron..se created no obligation on the part „t Z 

Appellant to make good the share of the Eespondent 

or pay the amount over to him. The Court below 

treats this as an absolute guarantee for the debt, 

which IS an erroneous view of the effect and legal 

operation of the deed. The Appellant would be 

leated in a Court of Equity as a trustee, and the 

Court would hold him liable only to the extent that 

the decree could have -been carried out but by reason 
of his wilful default. Here he entered into a hona 
fide compromise without any fraudulent intention of 
defeating the rights of the cestui que trust; the Court 
was, therefore, wrong in holding, that upon the mere 
fact of the Appellant having entered into the com- 
promise with Shama Per sad Nundy, he was liable to 
the Eespondents for his share due under the original 
decree. The only inquiry it was competent for the 
Court to make, w’'as, whether the entering into a 
compromise was a course expedient to be taken, for 
the purpose of determining the dispute regarding one 
estate, in which he was interested jointly with the 
Eespondent. TVhether, in fact, such compromise was 
made fairly, honestly, and hona fide. We submit that 
it clearly was. No collusion is proved, nor is it shown 
that any loss was occasioned by the compromise, nor 
was there any delay on the part of the AppeUaht if 
enforcing payment from Shama Per sad Nimdfi. The 
true question, where a party acting as a trustee o 
executor, compromises a debt, isy did he 

a reasonable and sound discretion? If it was 

benefit of , the estate, he acting wd^ diligence and 
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fsilli. 0 tnistee is not chargeable n-ith any loss 

persau thereon ; this is the rule recognized both 

chowi.rv 111 law aiid eouitY Pemihintn» r.TJi / ! “ 

^ ■'• ir , ‘ V. Eealeij (a), Blvp 

fARRA V. Marshall (h) Bu'rfnn rr 7? * / ^ ^ 

persadrov . . V .;, OH x. Buxton (c), and must be 

chowdry. bmdiua: m this casp tp,q a-,, t ,, ‘ 

to show rtat ti ' 

to .hoY that this compromise was not bona fide. 


gram, Q. C., Mr. Llogd, Q. C., and Mr 
F. Moore, for the Eespondent. 

tbf c:::„r!,,Tx::Ln‘^ 

f • r. to compromise the 

to immediate paTment of omrx i 

the decree, or to forego the right to interest fron, 

the date of that decree. Faxnr;o. oi, " 

_* r j i - abandoned those 

rifc.,i}fs, im hecame oer^^onaHvr i 

n 7 ^ responsible to the Ee- 

Vnncil” t i!’’ “tetest. The 

Appellant has pnt himself in the position of an eye 

enter to a ereditor's estate, having an effeelo.l n 

again.st the debtor for pannent of the ont t ' v' 

for the benefit of the L2 ‘nl he 
to sShow whv ri-r? X ’ and the ohms lies on him 
sMioY wnj he did not ^et in the SeTt+ tu t. 

show that the debtor was ir. * i can 

or that the flo insolvent eirenmvstances, 

P rhap tise r - la-r that 

ease rrealrthi, ™ ^ 

0 make the compromise, and as he made « Z m 

take the coiiscqiieiiee 1- He 

oiir ^ He made a compromise behii 

oar back, aad we are entitled in "UrZiA %.• 

responsible for Personal 



Pemberton fe ° v executor. — []y 

remberton Leigh-. Ton and the ApDellaTit • • * 

mferested. and if is a strong proof of L S o„o A. 
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tli6 transaction, tiiat ho lias a larg’6 intorcst. SupposG 
an action brouglit by trustees, and one of the csstui 
que trusts says, I think this action is ruinous, and had 
better be abandoned, and the other should dissent 
from it, would the trustees be bound to go on be- 
cause one of the parties dissented? 'Would not the 
Question depend upon this, was it for the benefit 
of the whole that the suit should go on? On whom 

would the onus lie of showing that it was not so?] ^It 

would be ineouitable to imnose the obligation unon 
the Respondent, of proving' that this compromise was 
not beneficial. Tn Courts of Eouitv in this countrv, 
in such circumstances, a trustee would applv to the 
Court to be relieved of the difficultv.— fMr. Pew-lerfon 
Lornl ; Where a trustee takes no step to recover 
the monev. it lies uuon him to prove why he has not 
done so, because that is nrimn fade evidence of 
neglect r but if a trustee, being himself .iointlv inter- 
ested in the suhiect of the suit, brings an action and 
gets iudgment. and that judgment is disputed, and in 
such circumstances he compromises with his opponent, 
does he not show, that, being a party interested, 
in doing the best for himself and the cestui que trust, 
he is doing the best in his judgment for the interests 
of all parties? It must be borne in mind, in this 
case, that the judgment was not a final judgment, but 
as a decree under appeal.] — The course to have been 
pursued was to have called upon the Respondent to 
consent, or else to have indemnified him. There is no 
proof that it was a beneficial compromise for all 
parties ; we have shown & prima /acie case of nns- 
conduct, and that will render him liable to account 
for whatever he might have received, without his 
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wilful default or neglect. In Shepherd v. Towgood (a), 
it was held, that a trustee was not entitled to com- 
promise the rights of the cestui que trusts. 


persI^^koy Mr. Turner, in reply. 

CH0W3>R¥. 


The Right Hon. T. Pemberton Leigh : 


We think, that under the deeds of compromise 
and release, the Appellant must be considered as a 
trustee, and that the final decree of the Sxidder Court, 
holding him liable to the Respondent for the whole 
amount and interest of his 6-a%o share, is erroneous. 
The opinion expressed by Mr. Lee Warner, on the review 
of Judgment, which declared the Respondent entitled 
only to his share of what had been received, appears 
to us to be correct. Reverse the decree of the Court 
below, and declare the Appellant responsible merely 
for what he had received in respect of this deed, or 
has since received, or, without his wilful default, 
might have recovered. 


The report to Her Majesty, which was confirmed, 
was as follows : — 

“ Their Lordships do agree humbly to report to 
your Majesty, as their opinion, that the said Decree’ 
of the Court of Sudier Deimnny Adawlut of Bengal, 
of the 15th of April, 1841, ought to be reversed, and 
tha:t it ought to be declared that the Appellant was, 
and is, liable to the Respondent for a Wand share of 
■what he (the Appellant) has received, or may hereafter 
receivej .and what, if anything, he Plight at any time 
after the 16th of Map, 1834, (being the expiration of 

: ; : (a) :1. Tnr. & Enss. 379. : 
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the Jimited by the deed of compromise of the 
16th of May, 1831,) without his wilful default, have 
recovered or received from Shama Persad Nundy, for 

01 m respect of the sum of Rs. 24,217. 12a. 17p., tarea 
and the interest thereon, payable by Shama Persad 
Nundy, under the decree of the 27th of July, 1829 
and the said compromise of the 16th of May 1831 • 
and their Lordships are further of opinion, that the 
cause ought to be referred back to the Court of 
Sudder Dewanny Adawlut, to ascertain, carry out and 
enforce the rights and liabilities of the parties as 
above declared, and that the Respondent ought to be 
at liberty to apply in the cause of “ Ihooraa Persad 
Ron Ohowdrn v.-Skmm Persad Nimd-y," for leave 
to OTforoe the decree in that cause, as he may be 
advised, for the recovery of a six-awa share of the said 
Rs. 24,217. 12a. 17p., and interest, in so far as the 
same has not been already recovered ; and their Lord- 
ships do further recommend that any costs paid by 
the Appellant in the Courts below be repaid him.” 
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On Appeal from the Special Commissioner of the 
Moorshedahad Bivision in Bengal. 

La-Hiiraj— Mahoteran lanS.s held as la-khiraj—X io ha assessed to 

to exemption from—Biirden of proof —Lands excluded 
T.om setflement register— If raises presumption of revenue— Free nrant 
Limiatwn Regulation IT of 1S03 — AppUcahiUty to assessment pro- 
leeatngs hefore canector^ollector’s Court, if a court of Civil Ju.stice 
Council V can he raised for 1st time before Privy 

proceedings by or before the Eevenue 
^ ector, unt.tr Beg. II. of 1819, for the resumption of lands for the 
purpose of assessment to the pnblic revenue, is barred by Beg. H. of 
c . 0 . set. ol. after the lapse of 60 years from the eanse of action. 

So held by the Jndieial Committee of the Privy Council, on appeal from 
a Jeeree made by the Special Commissioner, upon a claim bv Government 
wh«e -Ifohotcraa lands were held as Ladclkrc^ by the of 
before the Con^any s accession to the Bewanny in 1765, and no claim had 
been made by Government to resume the lands for assessment till tCvear 


ap^nted ‘llr°Lg^ n Tl819°ttlir^ '^8%^ 

Justice within the meaning of the Begins of SaG™ 
the^Prl^^&nLirthat^^fL^r* at the_ hearing of the appeal hefon 

Begulation of Limitation II of^^r from Ssl^^ti""''® 

proceodings in India before the nTkooetrCr, ’ 

sioner under Regs. II. of 1819 and III of 1898 w ^ Commis 

regular suit “ "mature of i 

PeSanenrSettlementrk'’of^nn^w from the Decennial anc 

to resumption under Reg. SIS. of ?793.^*'' °f esemptioi 

The general presumption is in favour of the liability to assessment ol 

This vas a claim by tbe Government to 

resume and assess the Government revenne on eer- 

LorrVflmnLn‘'S^'R * P Committee,— Lord Langdale. 

tpv 1 Right Hon. T. Pember^ 


Privy Councillor,— ^ssessor,-^Sir E. Ryan, Ent. 
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aiicl by !R6gs. XIX. of 1793 and XIIT. of 1825j tho (yfius ‘pTobdTiS^ lios 
on a claimant to Xjd-lchirtxj , to establish his title to exemption i not by 
inference but by positive proof by a grant, to hold as La-JcUraj, or by a 
proprietary right, prior to the grant of the Dewanny (12th of Augmt, 1765) 
and that the possession was Iona -fide taken under it, or an eniovment of 
lands as such, and descendible to heirs at or since that time. 

tain lands, consisting of eighteen villages, called the 
turuf of Tajpoor, situate in the Zemindciry of the 
Appellant, the Raja of Burdwan. These villages 
formed part of the Raj of Burdwan, and had been in 
the possession of the Appellant and his ancestors, 
the Rajas of Burdwan, anterior to the East India Com- 
pany’s accession to the Dewanny (a), in the year 1765, 
since which time they had uniformly been held as La- 
hJiiraj, (free from payment of Government revenue,) 
down to the year 1836, when the Government for the 
first time claimed the right to assess them. 

It did not appear that revenue had ever been assessed 
in respect of these villages by any native Government 
previous to the Company’s accession to the Dewanny. 
Surveys had from time to time been made, under the 
native Governments of these lands, one in the year 
1582, in the reign of the Emperor AWar, and others at 
subsequent periods down to the year 1760, the date of 
the East India Company’s possession of Burdwan. In 
the year 1763-4, the Company, before the grant of the 
Dewanny by the Mogul, deputed Mr. Johnstone to in- 
vestigate the La-hhiraj tenures in Burdwan, so^id hx 
consequence of his report, some lands in the iJa/ of 
Burdwan were resumed by the Government, and 
assessed ; but no claim was then made in respect of 
the lands now in question. 

Upon the establishment of the British authority in 

(®) By this title the East India Company are Reeeivers-general in 
perpetuity of the revenues of. 'Bengal, Befear and Orissa, under a 
grant from the Hreat 

2 I 2 
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Bengal, and tlie settlement of Government, the title of 

maha kaja lands in many parts of the Lower Provinces, ■which 
dheeraj . ' , 

raja were claimed to be held free from assessment, was 
Mahatab ^ 

Chund made the subject of inquiry, and in the year 1782, the 

Bahadoor O-Q-^-erninent in India being fully established, a Eegu- 

No. VI. of that year, was passed, appointing a 
MENT. Registrar or superintendent of rent-free lands, for the 
purpose of investigating the title of persons claiming to 
lands exempt from pajunent of the Government 


revenue. This investigation occupied more than four 
years, during which period, though a register of such 
lands was made, the lands in questions were not in- 
cluded, nor did it appear whether their title had been 
investigated. In 1789, the Bengal Government made 
a Regulation for the Decennial Settlement of the re- 
venues of which settlement was made perma- 

nent in the year 1793. 

By Regulation XIX., of 1793, section 25, it was 
enacted, that all persons holding any lands, exempted 
from the payment of revenue, should register the follow- 
ing particulars respecting them in the Collector ’s Office, 
viz,,— The denomination of the grant or other tenure. 
The name of the grantor. The name of the original 
grantee. The name of the then possessor, and if he was 
not the original grantee, the derivation of his title, 
whether by descent or purchase, or any other mode. 
Tlie date of the deed, if the grant was in writing ; and if 
not, the date on which the grant -was made. The name 
of the vdllages eoniprised in the grant. The measure- 
ment of such villages. The Per^mwa in which they 
were situate. And lastly, a copy of the original grant 
or other writings, under which the lands were held. 

In the year 1793, the Zemindaries ot the then 
Raja ot Burdwan were attached, and the collection of 
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the revenue derivable from them, was made by the 1S4S-S0. 
officers of Government. These villages, then in pos- mahI^aja 
session of the wives and sisters of the Maha Baja, were 
attached at the same time. Some time after the attach- 
ment of the Zemindary, the title-deeds of the villages i^ahadoor 
were deposited in the Collector’s Offices, and a ref er - the Bengal 
eiice of the case was made to the Governor-General in ^MENTf 
Council. In 1 1 95, in conse(juence of an order made 
by the Governor-General in Council, the Maha Baja 
was again put in charge of his Zemindary lands, and 
the papers of the Zemindary delivered to bi-m, and the 
title-deeds of Tajpoor, &c., ordered to be returned to 
Maha Banees. 

In the year 1800, Eegulation VIII. was passed, for 
the registration of lands, whereby it was enacted by 
section 2, that the Collectors of the several Zillahs 
should proceed to form a registry of lands in their 
respecti\ e districts, to be denominated a Beryawna 
register of lands, Malguzary and La-khiraj, and that 
the La-khiraj part of such register should comprise 

the following particulars.— 1st. The denomination of 

the tenure as entered in the register of lands held 
exempt from the payment of revenue prescribed by 
Eegulation XIX. of 1793, with a reference to the 
^^^ber under which the tenure may have been en- 
tered in such register. 2nd. The names of the holder 
or holders of the tenure as also entered in the register 
6^®mpted lands prescribed by the above Eegulation. ^ 

’3rd. A detailed statement of the several villages or 
other subdivisions of each tenure within the 
for the purpose' of being referred to on the register of 
exempted landsi Ath. The measuremeffi of each village 
or other subdivisions wherever the same inay have been 
reported by the holders under the requisEions of the 
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1848 ^. above-mentioned Regulation. 5tli. The gross rents 
^^dhee^j* %dllage or other subdivision, the gross produce 

MAHAitiB might be ascertained. And after making 

CHUND provisions relating to the registration of Malguzary 

lands, by section 7 it was enacted, that the Pergunna 

"^^JVERN- ^ be prepared from the papers already 

MENT. furnished by the holders of land exempt from the 

payment of revenue for the registry required to be 
kept by Regulation XIX. of 1793, as well as any 
other materials which might have been procured ; 
and shordd any further papers or information be found 
requisite for the exact ascertainment of the precise 
number and names of the villages appertaining to the 
several estates in^eaeh Pergunna, or for the purpose 
of ascertaining any of the particulars to be specified 
under the four first heads of the La-khiraj part of the 
register, the Collectors were authorized to require the 
same from the holders of La-Tchiraj, but the Collectors 
were not to require from the holders of La-hUraj lands 
any papers or information respecting the rents of land 
of this description, and after allowing a further period 
of one year from the date of publication for the re- 
gistiy of lands, it declared, that after the expiration of 
that period, any unregistered land found to be held ex- 
empt from payment of the revenue was to be assessed. 

In the year 1802 these villages were registered as 
La-khiraj, xa the Collector’s office, upon a statement 



statemeht described the village as “ rent-free landsi» 
Mahoteran.’* It did not contain the name of the 
grantor, but described the manner in which the Ranees 
came into possession, as follows: “ In the Bengal year 
1168, the Boifl bought from Be j&e GJmnd Baee, 



gave it to his wives, 
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wh .0 gave it to us.” Neitliei’ tlie name of the grantor 
1101 the date or year ot the deed, as required by Regu- 
lation XIX. of 1793, was described, but no notice 
of the omission appeared to have been taken bv the 
Government till the year 1836, when the registry 
being investigated by the Collector, the defects were 
discovered, and on he 21st of March 1836, seventy 
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years after the accession to the Dewanny, the 
Collector of JB'iiTdwcti'7/ issued-j on behalf of 
Government, a notice, in the form required by Regu- 
lation X I X . of 1793, to Maha Ranee Kunwul Koon-i 


waree, the mother and guardian of the present Ap- 
pellant, then a minor, calling upon her to produce, 
within one month, the title-deeds under which she 
claimed to hold the villages rent-free. On the 16th 
of April, ill the same year, the Maha Ranee presented 
a Petition to the Collector in answer to the notice, 
in which she stated, that the rent-free lands of her 
ancestors were settled under the administrations of 
formei Nisatns for food and clothing of the Ranees of 
the family ; whatever monthly allowance was fixed 
foi any Ranee, by the Maha Raja ot the time, she 
derived during her lifetime from the produce of those 
lands, and after the death of the Ranees the monthly 
allowance devolved to another Ranee ; that in conse- 
quence of length of time and confusion among the 
Zemindar y papers, the documents and other papers of 
these villages had not been found; the answer also 
raised an objection to the jurisdiction of Bmdwom 
district. The villages, however, were afterwards de- 
clared to be within the Collectorate of. Rurdwan iox 
revenue purpose. 

The case came before Mr. IT. 

Deputy-Collector, for investigation, oh several oeea- 
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1848 - 50 . sions, in the month of September, 1836, and January, 

MAHA::''''SiAjA 1837* 

The Maha Ranee produced before the Depnty-Col- 
^ lector three documents, as evidence of her title to 
bahadoor exemption. First, a copy of an order made by the 


The Bengal QeYernor-G-eneral in Council, dated the 9th of May, 
MENT. 1795, from which it appeared that, in collecting the 
Burdwan revenue, Tajpoor and other M ahoter an l&nds 
had been attached for arrears of revenue, and had sub- 
sequently been ordered to be delivered up to the 
Zemindar, and by this order, directions were given for 
the oflStcers employed in the estate of Tajpoor, to re- 
ceive the amount of collections in hand, with the 
papers relating* to those lands. Second, a copy of an 
order dated the 5th of August, 179^, made in answer 
to a petition of the Ranees, the wives of Maha Baja 
Dheeraj Tej Ghund Bahadoor, and Beehee Kaloon, sister 
of the Maha Raja, for delivery to them of the original 
deeds relating to the lands of Tajpoor. This order, 
after referring to the previous order of May 29th, 
1795, stated, that such deeds had been delivered, ac- 
cording to the Petitioner’s request, to the Vaheel of the 
Petitioner, who had given a receipt for the same. The 
third document was a decree of Tho Sudder Dewanny 
Adawlut, made in a cause in which Baboo Neem Ghund 
was Plaintiff, and Maha Baja Tej Ghund Bahadoor, J)e- 
fendant. From this decree it appeared, that Maha 
Eaja Ttlok 'Ghund was the father of the Defendant, Tfr; 
GJmnd, and that Beejee Ghund was the father of the 

the ease was, that Tilok 
Ghmd, lay deed, gave to Bejee Ghund in the year 1762, 
an annual allowance of Rs. 3,600, on account of re- 


pension was ;clahned by the Plaintiff in the 
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suit. It was alleged in defence, that Tilok CJiund had 
bought the MaJioter an lands in question from maha raja 


C hunch and had given them to his wife, and that the 
payments which had been made by him were so made 
because he was managing the property for them. The 
decree was in favour of the Plaintift'. 

On the hearing, the Vakeel who attended for the 


DHEKilAJ 

RaJa 

Mahatab 

Chund 

Bahadoor 


V, 

the Bengal 
Govern- 


ment, 


Maha Ranee was examined by the Collector, when he 
admitted that the deeds relating to the estate must 
be supposed to exist, since on -the order of the 5th of 
August, it was stated, that they had been delivered to 
his constituent, but no explanation was given why they 
were not produced; he was also unable to give any 
explanation with reference to the grant to Manik 
Chund, or why the name of the original grantor 
was omitted in the statement registered in 1802, 
although the deeds were then in their possession. 

There were several applications made for time to 
search for documents, which were granted. 

On the 24th of J anuary, 1837, the Deputy-Collector 
delivered his decision. After fully reviewing the ease, and 
after noticing in particular the defective statements in 
the register ; the want of proof in support of the p. laiTn 
to hold the villages as La-khiraj, notwithstanding the 
extended indulgence which had been allowed to obtain 
evidence; and the circumstances of inconsistency and 
suspicion attending the case ; he ordered, that the case 
be decreed in favour of Government; that the property 
in dispute be resumed by Government, and that the 
Collector of the District of should attach and 

assess the property. : 

The Mdha i?a«ee appealed from this decree^ ^ 
Court of Special Commission, a;cting undei‘ Begulatiba 
III. of 1828, for the division of MoorsJiedaibdd, sitting 
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at Calcutta. Tlie appeal was allowed on the 4th of 
April, 1837, when the agents of G-overnment were 
ordered to file an answer to the grounds of appeal, and 
the execution of the decree of the Special Deputy-Col- 
lector was suspended in the meantime. The Govern- 
ment put in an answer. No further evidence was 
produced before the Special Commissioner. Inquiry 
was made for the original deed, but the answer was, 
that it could not be found. 

The appeal came on for hearing before Mr. T. H. 
Maddock, on the 11th of August, 1837, when the 
Commissioner, after fully reviewing the case, de- 
clared, that the decision of the Special Deputy-Col- 
lector, directing the resumption of the lands, was 
correct and proper, under the Eegulations in force, 
and ordered, that the appeal of the Appellant be dis- 
missed, and the decision of the Special Deputy-Col- 
lector affirmed, and that the Officers of Government 
proceed to assess the villages according to the Regu- 
lations. 

On the 25th of Septeniber, MaJia Banee pre- 
sented a petition to the Special Commissioner, alleging, 
that she had obtained a copy of the deed of the villages 
in question, and praying for time to present a petition 
for review, and file further evidence. This being ad- 
mitted, the M aha Ranee, on the 1st of November, '’pre- 
sented a petition for that purpose, and filed, as addi- 
tional evidence, three documents, viz.. First, a copy 
of a deed bearing date 1169, B. E., from Raja Tej 
Gh/imd to Baboo Beejee Chund,- of the annual sum of 
Rs. 3,600 charged upon Tajpoor, for his expenditui’e, 
a,nd certain religious expenses. Second, a copy deed 
pfi a.ssignment, bearing date 1156, B. E., from Raja 
CRjdi(Ac Clvwud Rae to Baboo Beejee GhuM Bag, oi cer- 
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tain lands in tlie Pergunna BuMa, as Mahoteran, to be 
enjoyed in succession by his sons, grandsons, &c. 
And thirdly, a list of Mahoteran villages and lands of 
Baboo Beejee Chund Bae. There was nothing, how- 
ever, in these documents to show that Tajpoor and the 
other villages, were revenue free. 

After a perusal of these documents, the Special Com- 
missioner was of opinion, that there was no ground to 
admit a review of judgment, and dismissed the petition; 
the Maha Ranee then appealed to Her Majesty in 
Council. Pending the appeal to England, the present 
Appellant attained his majority, when the Maha Ranee, 
his guardian, was removed, and the Appellant’s name 
substituted instead of hers. 

The appeal now came on for hearing. 

Mr. Turner, Q. C., and Mr. Leith, for the Appel- 
lant. 
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The right of the Government to resume these vil- 
lages for the purpose of assessment to the public re- 
venue is to be considered under three separate heads. 
P^irst, the Revenue Regulations; Secondly, the length 
of enjoyment of these lands as La-khiraj, by the 
Appellant, and those under whom he claims ; and, 
Thirdly, the Regulation of Limitation, as barring the 
Government’s claim. 


I. It is admitted, that by the immemorial law of 
India, land, or a portion of its produce, belongs to 
the State. The preamble to Regulation XIX. of 1793, 
fully explains the Government’s right. The tribute 


rendered on this account is termed In sonie 

cases Government has divested itself of the - revenue 
of particular land in favour of some individual or body 


of persons, or some public charity or 
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tutioii; in such case the land is called La-Miiraj, or 
exempt from revenue. The Deivanny was granted to 
the East India Company in 1765, by the Emperor of 
Delhi, which is the foundation of their claim to Sove- 
reignty and their title to the revenue of Bengal. The 
first Regulation touching rent-free lands was passed 
in 1769, which authorised supervisors to investigate 
the titles of Zemindars claiming exemption from re- 
venue. In 1772, there was a Settlement of the re- 


venue which was assessed on lands for five years. 
Further settlements of the revenue took place in 1778, 
1779, 1780, and subsequent years. It is not asserted 


bj' Government that the villages in question were in- 
cluded, either in the settlement of 1772, or in any 
later settlements. For the purpose of placing the 
rights of La-khirajdars upon a legal basis, and of 
effectually excluding fraudulent or unfounded exemp- 
tions from assessment, Regulation VI. of 1782 was 
passed. This Regulation enacts, first, that all grants 
of land previous to the date of the grant of the 
Dewanng to the East India Company should be deemed 
valid ; secondly. That all grants of lands subsequent 
to that period, under the general denomination of 
Ld-khiraj, should be declared invalid, except such as 
have been confirmed by the Governor-General in 
Council; thirdly, that possession, antecedent to the 
12th of August, 1765, should be admitted as of equal 
vaHdity mth any grant or title-deed; fourthly, that 
all transfer of property in rent-free land whether by 
purchase or sale, deed of gift or bequest, subsequent 
to the 12th of August, 1765, should be valid, pro- 
vided the grants existed before that time, or posses- 
siqtt before that period could be proved. By the 


same Rpgulatioh a reg^^^^ of rent-free lands was esta- 
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blished, and fiirtlier powers were given to the Super- 1848 - 50 . 
iutendcuit in making the registry by Regulation VIII. Maharaja 
of 1793. It must be presumed, in the absence of all 
evidence to the contrary, that these villages, eonsti- 
luting E considorulblo ti'Ect of countryj worG not 6 X- bahadoor 
oiiiptocl f 1 0111 tliG iiiCj[uii*y so mstitutocL Iby GrovomixiGnt 
ill pursuance of the Regulations, and that the title ment. 
under which they were held, as La-hUraj, was investi- 
gated and coiifii'med by the Government officers. It 
IS impossihle that the existence of villages of such 
extent as these, paying no revenue to the Government, 
could have been urdmown to the revenue authorities. 

That fact, however, could have been satisfactorily 
established by the production of the register which 
was made on that occasion ; but notwithstanding a Pe- 
tition for production of all documents relating to this 
property. Government have not produced the register. 

T he office of Register was abolished by Regulation 
XVIII of 1796, and transferred to the Collectors. 

The next Regulation bearing upon . this subject, is 

LI. of 1790: section first, enacts, that all grants of rent- 
free lands made previous to the 12th of August, 11%, 
should be valid, provided the grantee had actually 
and honci fide, obtained possession previous to that 
date, and the lands had not been subsequently re- 
sumed by the Government. By the Decennial Settle- 
ment for the revenues of Bengal, directed by Regu- 
lation LXXll. of 1791, the Jumma assessed ^ 

lands was to be continued after the expiration of teh 
years, and then to remain unalterable for ever. Sec- 
tion 33 of this Regffiation, provides, that 
men t should be fixed exclusive and indeperid^t of all ^ 

existing Xa-7:Mfn| lands, whethenoxempteS ilfom publie:^^^^^:' ^ 

revenue assessment,^ w^^ authority. 
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1848-50. This Decennial Settlement was made perpetual by Ee- 
maha kaja gnlation I. of 1793, which declared, that no alteration 
raja was to be made in the assessment the Zemindars axidi 
chund other proprietors of land had agreed to pay, and that 

BaHADOOR 

sessment for ever. These villages were not included in 


MENT, this Settlement. The admitted exclusion of the villages 
from the benefit of the Decennial Settlement raises, we 
submit, an irresistible presumption that the Maha 
Raja then, with the knowledge and sanction of the 
Government, claimed to hold, and did hold, these vil- 


lages exempt from the payment of revenue. It is 
impossible to suppose that the successive owners were 


permitted to hold them, as nanhar, nij-joot, cliaJceran, 
or other private lands appropriated for the families of 
Zemindars, as sections 34 and 35 of Regulation 
LXXII. of 1791, expressly required that lands held 
under those tenures, or appropriated, should be an- 
nexed to iha Wlalgiizary lands, and assessed as such, 
under the provisions of the Decennial Settlement. Re- 
gulation XIX. of 1793, affirmed the principles adopted 
in the law of 1782, as the foundation of the title to 


exemption, and declared, that when the possessors of 
rent-fiee lands held their lands for life only, such pos- 
session should not have the effect of converting theii 
limited tenures into a title to hereditary or perpetual 
exemption; and by section 2, clause 1, it was de- 
clared, thht all grants for holding lands exempt from 
payment , qf revenue made previous to the 12th ol 
iMgu^, 176.5, by whatever authority, and whether bj 
a ^TOtmg, or without a winting, should be deemed 
valid, provided, the grantee actually and hona 
possession of tlie lands pre'vio’o.s to 


... 

4 1 




ii',; 





X7III. was passed. 
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directing the Collectors to make a registry of lands, 
Malguzary and La-khiraj. In conformity with the 
provisions of this Regulation, these lands were regis- 
tered in 1802, as Lci-k}iif(xj, No question was then 
raised to the authenticity of the description, and we 
submit, that it formed a sufficient registration of the 
villages. 


1848 -^O. 

Vw.— V— ^ 

Maha /^AJA 
DHEiTRAJ 
Ra JA 
Mahatab 
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By Eegiilation II. of 1819, power was given to the 
Collectors with respect to La-Khiraj property in Bengal, 
that wherever they believed lands were liable to assess- 
ment, to institute proceedings respecting such lands. 
Further rules to be observed by Collectors in investi- 
gation of claims to hold land exempt from revenue, 
were laid down by Regulation IX. of 1825, and sec- 
tion 5, clause 9, of that Regulation applies to cases 
investigated by Collectors under Regulation IT. of 
1819, or under the profusions of the Regulation itself, 
the provisions of certain previous Regulations, by 
which the Collector was declared competent to hear 
and determine suits. Section 2 recognises the validity 
of La-kMraj tenures, of which uninterrupted possession 
should have been held, exempt from assessment, at 
and subsequent to the 12th of August 1765, which 
it declares shall be considered valid without, evidence 
of any formal grant or confirmation of the same. 
Clause 3 effected an important alteration, for the bur- 
then of proof is shifted from the Government, upon 
whom it rested up to that period, to show that the 
lands were liable to assessment, and thrown upon 
the party claiming to hold or recover V 

submit, that the circiimstances of this case are mich, 
as to entitle the Appellant to exemption frona the 
operation of this Regulation, it cannot be held a 
plicable : he has proved possession of the tillages 
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1 S4S 50 . antecedently to 1765, and down to 1825, a period 
maha RAjAof sixty years, and the Grovernment cannot show 

DHEERAJ ,1 , ! 

raja mat these lands are liable ; surely a provision so 
CHUND arbitrary, was not intended for a case like the present. 
bahadoor The last Eegulation upon this subject is Regula- 

III. of 1828 ; this merely changed the /omm, and 
MENT. appointed Special Commissioners to take cognizance of 
matters appealed from the Collectors, in lieu of the 
Civil Courts. Such is the purport of the Eegulations 
which bear upon this case, and upon a fair construction 
of them, we submit, that these villages have been ille- 
gally resumed, and declared liable to assessment. 

We submit further, that upon the evidence pro- 
duced, these lands are clearly exempted. The posses- 
sion of these villages by the Appellant, and those 
through whom he claims, is not denied by (government. 
Continual possession is shown. Previous to the acqui- 
sition of Burdwan by the British Q-overnment, the 
villages were held under a grant by Manik Chund. 
They came afterwards into the hands of M aka Raja 
Tilok Chund ^ th.Q ancestor of Appellant, who granted 
th.em to Baboo Beejee Chund, and they were subse- 
(juently repurchased by th.e Maha Raja, BiudL the rents 
devoted to the .maintenance of the Maha Ranees. No 
Government revenue has ever ben assessed upon, or 
paid for, these villages, to either Native or British 
Gbyernment. If revenue had been assessed, the pub- 
regordg in possession of the Government . w'ould 
some evidence of such payment, but no evidence 
to that effect has been produced. 

There is nothing to show that the 
had not power to make a rent-free grant, 
lef ore the time the Company look possession of 
Burdivan, the ^jMaha’ Raja : was mot: 
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he had higher powers, he could make a grant of this 1848 - 50 . 
nature. Such grants have been recognized and con- mahT^aja 
firmed by the Courts in India. Thus, in the case of 
Ranidoolal Misser v. Muddwi Mohur BhuUercharya (a), “IfuND® 
a grant of this description of La-hhiraj tenure called ^ahadoor 
“Birmooter,” to hold free of assessment, made by 
Zemindat, in Burdwan, was upheld by the Sudder ment. 
Dewanmj Court. So, in the case of The Collector of 
Moorshedahad v. Bishennafh Rai (b), a similar grant 
to hold rent-free land as “Denvuttur” was confirmed 
bj' the Court. Again, in The Government v. Maharajah 
Konwur Baboo Keriit Singh (c), the Court entertained 
a suit b}^ a giantee of Ba-hhiraj lands called ‘‘NanJcar,” 
against the revenue authorities for a resumption of the 
La-hhiraj, and the Court recognized the power of the 
donor to make a grant of land rent free. Another 
ground equally conclusive, is, that this grant has been 
recognized and confirmed by the Governor in Council; 
the authorities attached the Zemindary in 1794, the 
title-deeds were examined by the Governor-General in 
Council, and this circumstance affords conclusive evi- 
dence against the Government, that these villas >’es were 
then held exempt from the payment of revenue, and 
were so recognized and treated by the competent au- 
thorities, as provided by Eegulation VI. of 1792, for 
that purpose. It was held by the Court, in 

the case above cited, that where Government had at 
one period virtually recognized the right of a donor 
of a La-hMraj, by relinquishing to the donee the land; 
ifter an interruption of the possession, thy were bound 
Iry it, and they could not contest the legality of the giffi 
GovernmmL^.MahmajaLKomvm 
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The proceedings in the Courts below were altogether 
Maha raja irregular, and not in conformity with the Eegulations. 

DHEERAJ ° 7 . n ^ 

Raja The law which regulates the duties of Collectors acting 
under the directions of the Board of Eevenue, antho- 


BAHADOOR 


The Bengal 
Govern- 
ment. 


rized to institute inquiries respecting La-hhiraj lands, 
is laid down in Eegulation IT. of 1819. By section 
seven, it is enacted, that in all cases of land supposed 
to be liable to assessment, the Collector shall institute 
a full and particular inquiry into the circumstances 
and condition of the land in question at the period of 
the Decennial Settlement? and, by section fifteen, it is 
enacted, that when a party whose lands it may be 


proposed to assess, shall appear and deliver up his 
title-deeds, the Collector, after duly examining them, 
shall deliver to such party a statement of the grounds 
on which his lands appear liable to assessment, 
with copies of all documents on which such opinion 
may be founded. Here the Collector, in defiance of the 
provisions of the seventh section, omitted to institute 
an inquiry into the state of the land in question at the 
period of the Decennial Settlement, which it was most 
impertant for the interests of the Appellant that he 
should have done. Again, when the Maha Ranee 
produced her written evidence of title, the next step 
to be taken by the Collector, according to section 
15 of Eegulation n. of 1819, was to deliver to her 
the statement of the grounds upon which her lands 
appeared liable to assessment; but, notwithstanding 
that this provision remained unaffected by Eegula- 
tion IX. of 1825, and the express enactment of Eegu- 
lation in. of 1828, section 4, clause 1, that the 
Collector should proceed to the investigation of the 
ease in the manner provided in Eegulation H. of 1819, 
and IX, of 1 825, no such statement was delivered 
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by the Collector, nor were any copies furnished of 
any documents on which the Collector’s opinion was 
founded. These omissions are fatal objections to the 
legality of the proceedings. Under the revenue Regu- 
lations, the Collector holds at the same time the 
incompatible offices of prosecutor and judge; he is 
directly interested in proving the lands chargeable : by 
Regulation LVIII. of 1795, the Collector gets 25 per 
cent, on the amount of annual jumma on the lands 
resumed and declared liable to assessment. The great 
hardship we complain of, is, that the Grovernment 
have fixed the land with assessment without pro- 
ducing a single document showing its liability. They 
have in their possession Mr. Johnstone/ s report, the 
surveys taken, and the various Settlements and ac- 
counts relating to Burdwan, but they reffiised to pro- 
duce them. 


IT. The right to hold these villages free of assess- 
ment was never disputed until the institution of the 
present proceedings, in 1836, when the Government, 
for the first time, claimed the right to assess them; 
w^e submit, iipon this branch of the case, that the 
Appellant and those through whom he claims, having 
uninterruptedly held these villages from a period before 
the Company’s accession in 1765, until the institution 
of these proceedings, upwards of seventy years, exempt 
from revenue, the villages cannot now be resumed. 
3gulations VI. of 1782, XIX. of 1793, and XIV. of 
^^5, expressly recognize the validity oi La-hMraj, 
re a prescriptive title is shown anterior to the 
12th of August VIW), ' --r 

clause 2, section 2, of Regula,tiOn ; TI. of 
1805, is a complete answer to the Governnien.t’s claim, 
clause limits the cognizance of the claims of 

2: K 2 
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184 S 50 . Government to those duly preferred -within sixty years, 

■ 

maha RAjAfrom the origin of the cause of action. Here the 

DheeraJ 

RAJA Appellant’s ancestors have been in possession of these 

IMEAHaTAB 1 -j *1.1 I • T T* j} 1 

CHUND lands witliont paying public revenue tor upwards ot 

bahadoor years before the present proceedings -were taken, 

^'(kwERN-^ and the right of action of the Government is barred, 

WENT, ijy lapse of time. — [Mr. Peinherton Leigh: Was this 
objection taken before the Collector?] — ^It does not 
appear to have been, but -we submit that it is not no-vv 
too late to set up this Regulation as a defence to the 
Government ’s claim. 


Mr. Wigram, Q. C., Mr. E. J. Lloyd, and Mr. 

Edmund F. Moore, for the Bengal Government. 

The claim of the Appellant to hold the lands in 
question, free from revenue, is unsupported by such 
evidence as is required by the Regulations; and the 
decisions of the Collector and Special Commissioner, 
directing their resumijtion for the purpose of assess- 
ment, was correct and proper. First, we submit, that 
the of proof that the lands were La-MiVaj lies 
upon the Appellant, and we submit, that he has failed 
to prove possession, by those under whom he claims, 
of these lands, as rent-free tenure prior to the year 
1765. Secondly, we say, that the just result of the 
evidence produced by him affords a strong presump- 
tion, that there was no fide possession prior to 
1765. Thirdly, we maintain, that the case is not to be 
tried so much by possession prior to 1765, as by the 
doeumentary evidence produced before the Collector, 
and that the deeds put in proof, negative the inference 
that these lands are of rent-free tenure. Fourthly, that 
the title to the lands not being properly registered, the 
yiHa|es are resumablevby Govern^^ 
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registration. And Fifthly, that the Eegnlation of Limi- iS^S jo. 
tation, II. of 1805, sction 2, clause 2, does not apply maha. raja 
to the present case. raja'^'^ 

I. By Regiilation XIV. of 1825, section 3, clause 3, it cmvi^d 
is enacted, that proof of possession of La-khiraj lands 
lies upon the party claiming to hold such lands, ’ govern^^ 
exempt from revenue. Now, the registration in 1802, 
being imperfect, does not afford evidence of the lands 
being held rent free from the period and on the terms 
required by Eegulation XIV. of 1825. The Appellant 
urges tliat, if the revenue had ben paid before 1765, 
the public accounts would show such payment. — [Mr. 
Pemberfon Leigh: The Appellant was to prove a 
negative, that they had not paid revenue, and you might 
have procured evidence to show that he had paid it.] 

— It was not the duty of Government to produce such 
accounts, the burden of proof was thrown upon the 
Appellant by positive law. But if such accounts had 
been produced in the Courts below, they would have 
affiorded no proof of the village of Tajpoor, &c., paying 
revenue; these villages not being assessed separately, 
but included in the gross amount of the district for 
which the Maha Raja is assessed. Again, it is said 
that neither in the annual Settlements made in the 


years 1766, 7, 8, and 9, or in the Decennial and Per- 
manent Settlements in 1791, were these lands included 
as yielding a revenue to Government, and that the 
Government ought to produce them. Assuming that 
the villages were not included in these Settlements, 
still it would not satisfy the requirements of Eegula- 
tion XIV. of 1825, sec. 3, cl. 3. Next, it Is argued 
by the Appella^it, that by Eegulation Vin. of 1793r a 
registry was directed to be made of rent-free lands, 
and that such registry was not produced by the Got^rn- 
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1848 - 50 . ment. TMs is an entirely new point taken here for the 
maha HaJa first time : the answer to it, however, is conclnsive: it 

OHIEEK-AJ 

RAJA was never asked for by the Appellant; and even if pro- 
chond^'^ dneed, v/onld not show what lands were rent free and 
bahadoor were not ; for the registry is general, and not con- 

to rent-free lands. We admit that, in 1802, these 
MENT. villages are described in the Registry, as La-khiraj, but 
we contend, that such mere description does not satisfy 


the requirements of Regulation XIV. of 1825. By that 
Regulation, two modes of proof are provided : first, evi- 
dence of a grant in writing, prior to 1765, by a person 


competent to make such grant; and secondly, evidence 
of actual possession anterior to the grant of the Bewanny 
in 1765. — [Mr. Baron Parke-. That the lands were held 
as of right! 3 — ^Yes. Then evidence of a written grant 
is dispensed with, and the owner has the benefit of a 
prescriptive title. But the burthen is stiU on him to 
prove such possession anterior to 1765. — [Lord Camp- 
hell-. If it were not for the positive law throwing the 
burthen upon the party claiming exemption, the length 
of possession wmuld be strong evidence against the 
Government.]— Regulation XIV. of 1825, is in port 
passu with Regulation XIX. of 1793, and they must 
be construed together. Now the latter Regulation lays 
down the rule, that there must be positive evidence of a 
grant by the ruling power anterior to 1765, or bona fide 
possession at or before that date, and Regulation XIV. 
of 1825 throws the onus upon the party claiming 

to establish affirmatively such title as is 
required by Regulation XIX. of 1793. It was further 


insisted by the Appellant, that there has been an adiu- 
dication by the Governor-General respecting these 
very lands, which takes the case altogether out of the 
Re^ffitiqn of 1825. Thih is a defence never raised 
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in the Court below; the answer, however, to it, is, that 
Regulation XIV. of 1825, required the Appellant to 
prove that the lands in question were La-kliiraj, which 
he failed to do . the lands were, thei*efore, properly 
resumable for assessment. 

II. The conclusion from the evidence produced by 
the Appellant is, that there was no bona fide possession. 
The registry of 1802 contains no statement of the 
name of the grantor, or the date or year of the deed, 
as required by Regulation XIX. of 1793, to render 
such registration effectual, and these omissions the 
Appellant ought to have accounted for. By the entry 
on the registry it is stated, that the name of the original 
grantee was Raja Manik Cliund; it also states that in 
1761, the Mdha Raja bought, it from Bejee Chund 
Race, the son of Manik Chund, and gave it to his wife. 
It was stated by the Vakeel before the Collector, ■ that 
the grantor was Maha Raja Tilok Chund, a former Raja 
of Burdtvan. If so, the alleged origin of the claim to a 
La-khiraj tenure was under a grant from the Maha 
Raja, prior to the grant of the Dewanny. Now there 
IS no ground for maintaining that the Maha Raja had 
authority to make an effectual La-khiraj grant. Re- 
gulation XIV. of 1825, section 3, cl. 5 , confines the 
legality of such grants to the Kings M Delhi, and the 
Soobadan of Bengal, a.nd other potentates therein spe- 
cified. In the case of Government -v. Maharajah Komvur 
Baboo Kerut Singh (a), there was no doubt that the land 
was rent free; but, supposing the Ma had the 
power to make such a grant, it appears that he himself 
afterwards bought in tM^^ 
which would be, that any Nghts^^ 

(o) 6 Ben. Sud. Dew. ^ 
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by Min would merge in Ms superior title, and it 
maha Raja 'would then remain to be proved that the alleged grant 
Raja M the Ranees was a renewal of the La-khiraj tenure ; 
tbe repurchase by the Maha Baja was in 1761, only 
BAHAmoR fQ^j. years before the Company’s accession to Burdwan, 
The Bengal and unless the alleged grant to the Ran ees was in the 

<50yERN- ^ ^ ° ° 

MENT. inferval, it could not possibly be a valid La-khiraj grant. 
The whole statement carries with it great suspicion ; 


the case suggested is, that the Maha Raja first granted 
the lands as La-khiraj to Manik Ghimd, a dependent; 
that the Maha Raja afterwards repurchased of biTu 
these lands as La-khiraj, and appropriated them for the 
benefit of his family; the case is one of those described 
in the preamble to Eegulation XIX. of 1793, where, 
previous to the Company’s accession, a La-khiraj grant 
was made by a Zemindar, without lawful authority, 
under the pretext that the produce was to be applied 
to religious or charitable uses, but in truth with a 


view to appropriating the produce to the use of the 
grantor. 


III. Independently of the presumption against the 
bona fide holding of these villages, the ease, upon the 
Appellant’s own evidence, fails to establish a La-JcMra;/ 
tenure. The only evidence produced consists of three 
documents. First, the copy of the order of the Go- 
vernor-General in Council, made on the 9th of 
1795. It is suggested that this order was evidence, 
that in 1795, the Government having attached the 
lands for arrear of revenue, had afterwai'ds released 
them on the ground that they were La-khiraj. But, 
eleaiiy, the document proves no such ease; it does not 
show under what circumstances the order was made, 
wliether upon the ground that the arrears for which 
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the Zemindary were attached had been subsequently 
satisfied, or for what other reason. The second docu- 
ment was a copy of an order, dated the 5th of August 
1795. This document obviously contained nothing to 
confirm the claim to La-hhiraj tenure. It is, however, 
important, because it shows, that in the year 1202 B. E. 
the deeds relating to the villages were in the possession 
of the Ranees, and it may be considered certain, that 
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Bahai>oo 


THE ben 

GOVErjsjT 

MENI'. 


if amongst those deeds there had been any deed by 
which the lands were effectually granted as La-khiraj, 
the name of the grantor and the date of such deed 
would have been mentioned in the statement made on 
the Register. The only other document produced was 
the Decree of the Rudder Dewanny Adawhd. The 
proceedings in that suit did not mention any deed by 
which the lands were made La-kMraj. 


IV. The registration of these villages in 1802, as 
La-hkiraj, is clearly insufficient and ineffectual: the 
omission of the name of the grantor, and of the date 
and year of the deeds creating such grant, as required 
by Regulation XIX. of 1793, section 25, and Regula- 
tion VIII. of 1800, is fatal, and the Government was 
entitled, on that ground alone, to resume the villages 
for purpose of assessment to the public revenue. It is, 
however, now contended, that the proceedings before 
the Collector were irregular, and that by Regulation 
II. of 1819, the Collector upon an investigation of the 
evidence, ought to have prepared a statement of the 
grounds upon which the villages were liable to assess- 
ment, which he had failed to do. This Regulation only 
applies, when a party has delivered up his title-deeds. 
The Court will presume that everything necessary in 
the case was shown. The maxim Omnia praesumuntuf 
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1848-S0. legiteme facta donee prohatur in contrarium,” is a stiffi- 

maha raja cient answer to this obieetion. 
dheeraj 

mahatab Lastly. An objection is now taken, for the first time, 
BAHADOOR that clause 2, section 2, of Regulation II. of 1805, 
THE Bengal right of the Government. It is too late to 

'^ment!^' objection now ; there is no trace of such Re- 

gulation being ever pleaded in these proceedings in 
India . — [Mr. Pemberton Leigh: — There appears to be 
no pleadings in this ease either before the Collector 
or the Special Commissioner.] — The parties appeared 
by Vakeels, and filed petitions and evidence. It would 
be highly inconvenient if this objection was now to be 
enteitained. There are, however, three complete an- 
swers to this objection, that the Regulation applies: 
First, the possession, in this case, was not bona fide. 
Section 3, clause 4, Regulation II. of 1805, enacts, 
that no length of time shall give a sufficient prescrip- 
tive right of property, if it has not been derived under 
a bona fide title. Secondly, a new title accrued to 
the Government by the defect of Registration in 
1802, giving a new right of action. Thirdly, Regula- 
tion XIV. of 1825, must be considered to have quali- 
fied Regulation II. of 1805, as applicable to cases of 
this particular kind ; indeed any other construction 
would render Regulation XIV. of 1825, completely 
nugatory. 

Mr. TwMer in reply. 

Their Lordships reserved judgment. 

6th Dec. On the 6th of December, 1849, the case was men- 
tioiied by Mi\ Baron who called tbe attention 

of Counsel to tbe difficulty that bad been raised in 
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the argument, whether, under the Eegulation of 
1805, the claim to assess the lands in question, was 
not barred by reason of sixty years having elapsed 
since the original cause of action accrued. The learned 
Judge stated, that he had looked through the Eegu- 
lations, and had put down upon paper those which 
seemed to bear upon the question, which he handed 
to Counsel {a). 


(a) The following- is a copy of the paper referred to by the learned 
Baron and handed to Counsel by him : — 


“Another objection was taken to the right of the Respondents to 
have • the villages in question assessed, viz. that sixty years had 
elapsed since the Respondents had that right ; and that it was barred, 
therefore, by the Regulation II. of 1805, section 2, Article 2. 

This objection was not mentioned in the Indian Courts, nor in the 


printed eases in appeal. It was brought forward for the first time on 
the arguments before us, which creates a strong presumption against 
its validity. 


“ The Regulation, is as follows : — ^ All claims on the part of Go- 
vernment, whether for the assessment of land held exempt from the 
public revenues, without legal and sufficient title to such exemption, 
or for the recovery of arrears of the public assessment, or for anj 
other public right whatever (the judicial cognizance of which maj 
not have been otherwise limited by some special rule or provision in 
foice), shall be heard, tried, and determined in the several Courts of 


Civil Justice to which the cognizance thereof may properly belong, 
under the geneial Regulations which have been or may be hereafter 
enacted if the same be regularly and duly preferred, at any time 

within the period of sixty years, from and after the origin of the 
cause of action. * 


“ In the year 1825, on the 14th of July, in that year, and conse- 
quently within less than a month from the expiration of the sixty 
years from the mii of Aiigust, 1765, the period when the right of 
the Government to assess these lands first accrued, the Regulation 
of 1825 was made, which we have before mentioned, and which 
contains provisions requiring the strict proof which we hawe before 
stated. Now, if the claims of Government to assess all lands 
claimed to hB La-khiraj, in Bengal, and Owsa, had been 

supposed to be liable to be barred in a very few days, it cannot be 
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1848-50. jje added, that it appeared to him that the Eegulation 

maha Raja applied only to cases where there is a power to sue in 
DheeraJ 

Mahatab that such special and stringent enactments would have 

Chund been made as to the conduct of enquiries into the validity of the 
Bahadoor from assessment, without any extension of time 

The Bengal for that purpose. This argument is not conclusive, because it is only 
GOVERN" ' 

MENT. ^ proof that the legislative authority itself thought that there was no 

such bar, and though that is not their province, but that of the Judicial 

authorities, yet it induces us to feel great doubt as to the validity of 

the objection, now, at so late a period brought forward. 

“Upon full consideration of that and the other Regulations on this 
subject, we think that the claim on the part of the Government was 
not barred by this Regulation. By Regulation XIX. of 1793, 
section 12, the claim to prosecute for the resumption of invalid 
grants was to be preferred in the Adawhit Courts, and no lapse of 
time was to be considered as a bar to the resumption. As the law 
then stood, at the time the Regulation in question passed in the year 
1805, there was an obligation on the Officers of Government, to sue 
in the Civil Courts, and no bar in these suits from time. 

“ The Regulation of 1805 made this difference, it provided, that the 
limitation of twelve years, prescribed by previous Regulations to all 
suits, should not be considered as applicable to claims on behalf of 
the Government ; and then the 2nd Article fixes the limitation of 
time for such claims of Government, in suits in the Civil Courts. 
Afterwards other resolutions passed which rescinded the provisions, 
that the Government should sue in the Adawlut Courts in order to 
resume or make an assessment on La-khiraj lands (which suits alone 
'^re limited, by Regulation II. 1819, section 2, clause 2); and the 
proceedings are directed to be in the first instance before the Col- 
lector, subject to appeal to the Court 5 and afterwards by Regula- 
tion III. 1828, to Special Commissioners, by the party grieved, and 
this mode of proceeding is not subject to any limitation of time 
whatsoever— it is only the proceeding by such, and the question, 
therefore, would be, whether a suit, in sm Adawlut Court, by the 
Government, would have been barred, or not, by the Regulation of 
1825, if the power to sue had been continued. The limitation is not 
applicable to the special proceedings under the Regulations of 1819 
and 1825, under which the proceeding, the subject of this appeal, 
was taken: we incline to think, therefore, that this objection cannot 

■ v\ •»»./% T T 1 1 f) 
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tlie Superior Courts, aud not to a proceeding, as in 
this case, before a Collector. 

^ On the following day. Judgment was delivered, as 
follows, by 


Mr. Baron Parke: 


^ is case was argued before their Lordships at the 
sittings in December last. The impoi’tance of the 
question, both to the East India Government as well 
as to the Appellant, has called upon us to give it the 
fullest consideration; and the result of that considera- 
tion is, that their Lordships think, that the decisions 
of the Collector and Special Commissioner, before whom 
the claim ot the Appellant was litigated in India, are 
right ( subject to a point which I shall afterwards 
observe upon, arising for the first time in the argu- 
ment before us upon the Regulations of Limitations), 
and that their Lordships ought to advise Her Majesty 
to affirm those decisions by which it was declared, 
that the property of the Appellant was liable to 
assessment. 

The claim of the Appellant, the Raja of Burdivan, 
was to the exemption of the turuf of Tajpoor, con- 
sistiiig of eighteen villages, of large annual value, in 
Ms Zemindarp, from assessment to the Government 
revenue, as being La-khiraj lands. The case depends 
mainly upon the principle which we ought to adopt in 
deciding whether this species of property is liable to 
assessment or not. If we were at liberty to decide 
this case upon the same principle of long and quiet 
enjoyment, on which we should act if a claim for some 
similar right or exemption were before us, in an 
English Court of Justice, without express statutory 
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1 848 - 50 . regulations for the conduct of the inquiry, we are not 

^dheeraj^ prepared to say 'that there is not evidence on which a 

Raja jury might and ought to presume in its favour, in the 

mahatab _ , 

chund absence of proof on the part of the Government, 
tliat any revenue was received from this particnlar 
govern"'' district for seventy years and upwards. There is, in 
MENT. the first place, the omission (if unexplained) of all 
mention of the District on the occasion of the Decen- 
nial and Permanent Settlements, as being liable to pay 
revenue. Secondly, the withdrawal of the Collectors 
from the Zeminclary, including the District described 


in the Order, as “MaJioteran,” in the year 1795. And, 
thirdly, the Registry, though imperfect, of this Dis- 
trict, as “ M allot er an,’’’ in the year 1802, vhich indicates 
a formal claim to exemption at that time. ' 

But that is not our duty in the present case, but 
to decide according to the express provisions of the 
Regulations of the East India Government, which are 
as obligatory for the purpose, as the Statute law of the 
land; and the question, therefore, is, whether such 
proofs of exemption, or right to exemption, as these 
Regulations require, have been given? 

The material Regulations are, XIX. of 1793 and 


ot 1820. The preamble of the first fully ex 
plains the nature of the right of the Government, ant 
the frauds committed upon it, not only by the Zemin 
dars, hut lay Officers of Government themselves pro- 
curing grants to be made under the pretext that the 
produce ^ of the lands was to be appUed to religious 
or charitable purposes, such grants being generalh 
made \vith a view to the clandestine appropriation ol 
the produce to the use of the grantor. It proceeds 
to state, that the Government was induced by its lenity 
to adopt as a principle, that grants of this description. 

Ji» 
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made previous to tlie date of the Dewann^, 12th of 
August, 1765, (provided the grantee had obtained pos- 
session,) should be allowed to the extent of the inten- raja 

; . , ^ ,1 X • n MAHATAB 

tions of the grantor, so tar as they were aseertainabie chund 
from the terms of the writings, or from their nature and 
denomination of the lands. It recites, that Zemindar 
were in the habit of making grants to their dependents 
for their own use, ante-dating the Deeds. It states 
the intention of the Governor-General to recover the - 
public dues thus alienated, and the purposed omission 
from the Decennial Settlement of all La-JcMraj lands, 
whether exempted from the public revenues, with or 
without authority, in order that the Governor-General 
might impose such assessment as he might deem 
equitable on all lands then alienated and paying no 
public revenue, which should be proved to be held un- 
der illegal and invalid titles. At the same time it states 
the Governor-General’s wish, that persons claiming 
under valid titles should be secured in the enjoyment 
of their property. The Regulation then proceeds to 
enact rules with a view to facilitate the recovery of 
dues from lands held under invalid grants, &c. The 
first of these rules is, that all grants previous to the 
12th of August, 1765, by whatever authority, and 
whether by a writing or without, shall be deemed 
valid, provided the grantee actually and hona fide 
obtained possession of the land granted, previously to 
that date, and the land shall not have been subse- 
quently made liable by the Officers of Government. ^ 

But if it shall be proved to the satisfaction of ^ 

Courts, that the owner did not get possession, or that ^ 
the lands had been since subjected to the pa,yment 
of revenue, the grant is to be deemed inva.lid. It 
was also provided, that the heirs of the grantee 
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should not be entitled, under a grant, unless named 
therein, or the grant should he from its nature, or 
according to the usage, hereditary. 

Under this Regulation, it is obvious, that the ex- 
clusion or omission from the Decennial and Permanent 


the Bengal gettlement, of lands, as La-lMrai, is of no weight, as 

Govern- , 

MENT. evidence of title to that exemption. The effect of 

such exclusion is simply to reserve such cases for 
inquiry, according to the directions of the Regulations, 
whether there is a lawful exemption or not. 


The other important Regulation, XIY. of 1825, 
was made for the purpose of further defining the 
principles to he followed in determining the force and 
validity of grants made previous to the Bewanny. It 
enacts and declares, that the power of granting and 
confirming grants, except by a regular judgment, be- 
longs to the Supreme Government, and all confir- 
mations are invalid, except such as are made by the 
Governor-General or some Officer expressly authorised 
to grant or confirm by some competent Court of Judi- 
cature or Revenue Board acting in a Judicial capacity, 
after full investigation in the manner described in the 
Regulations. Rules are then laid down for the investi- 
gation of all claims; one of them is, that La-hhiraj 
tenures, of which uninterrupted possession shall have 
been held exempt from assessment, at and subsequently 
to the 12th of Aiigmt, llQb, shall be considered to be 
valid uuthout evidence of any formal grant or confir- 
mation of the same, and shall be continued to heirs in 
eases in which it may be clearly shown that the right is 
hereditary, from the nature of the grant or from 
ancient usage. The proof of possession, and in case 
of persons not the original grantees, of the hereditary 
nature Of the tenure, is on the parties claiming to hold 
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the La-khiraj property, the general principle being, 1 848 - 50 . 

that the ruling power is interested in a certain pro- Maha raja 

^ Oheeraj 

portion of the produce of every beegah, except so far raja 
as it shall have transferred, relinquished, or com- chun^^ 
pounded its right thereto, and all persons claiming the 

benefit of such exemptions being bound to establish ^ govkrn^^ 
their respective claims and titles. The result of this went. 
is, that the general presumption is to be in favour of 
the liability, and the claimant of La-khiraj is to esta- 
blish his claim, not by inferences and presumptions, but 
by the positive proof required by the Regulations. It 
may appear to be harsh to disregard the presumptions 
arising from length of time and general conduct, but 
we have nothing to do with that question, we are 
bound to act on the principles laid down in these two 
Regulations, according to that which we deem the 
true construction. 

By them proof is required from the claimant, of a 
grant made by some one, of lands, to hold in La-khiraj, 
and by hereditary right, prior to the 12th of August, 

1765, and that possession was hona fide taken under it, 
or an enjoyment of lands, as such, and descendible to 
heirs at and since that time.. 

Upon the evidence in this ease, neither of these 
claims is made out to our satisfaction : as to the actual 


grant, there is some proof of one, because though the 
original, which ought to be in the custody of the 
claimant (for the title-deeds, were returned to the 
claimant, in 1795), is not produced, it does appear 
that it was exhibited before Mr. Brooke, in November, 
1792, and a copy is produced from the records of the 
Court. The defective register of this, wanting the 
name of the grantor, and wrong in the name of the 
grantee, throws some suspicion as to its being a 

2l 

rv^64 
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genuine deed ; but admitting it to be such, the title 

the deed is defective on three grounds. 

M^HixAB the grantee hx La-kUraj, Baboo Bejee, 

b^hIboor to have been bona fide in 

the BENGAL Baja Tilloh 

Govern- Gllimd^ the grantor, afterwards, and before the 12th nf 

August, 1765, is admitted to have got back the 
property (whether by purchase or not, or for a full 
consideration, does not appear), and was sued for the 
arrears of a charge upon it made by him to the said Baboo 
Be fee Chund in 1762, which became subsequently the 
subject of a suit, in 1792, by his heir against the heir 
of Raja Tilloh Chund ; so the heirs of the grantor 
and ' not of the grantee, remained in possession. 
Thirdly, the grant is stated by the Appellant’s Vakeel, 
to have been made to Manik Chund, who was the 
managing Bewan, in the name of Baboo Bejee Chund, 
and such a grant bears with it the strongest suspicion 
of being a fraudulent contrivance, to deprive the ruling 
power of its lawful share of the revenue, and to be 
exactly such a transaction, as it was the avowed object 
of the Regulation to defeat. 

We think, therefore, that the claimant’s title by the 
deed IS not made out : if the deed had been made bona 
the grantee proved to have been in possession, 

® grantor proved to have bona fide purchased 
afteri^rds from him the property for a valuable con- 
sideration, and so acquired all its rights, the heirs 

evicience. 

The next ground on which the claim is rested, is 
hat of enjoyment, at and from the ISth of August , 
17 65, as Laddhtraj, which would be a good title 



ON APPEAL FROM THE EAST INDIES. 499 

Now by the terms of the Regulations, the claimant j 848-5 0- 
is to prove this, and the reason he is called upon to maha raja 
give such proof, is, there being a strong presumption raja 
against the validity of such titles (as appears by the 
recitals in the Regulations themselves), and in order to 
guard the Government against the frauds of its O’W'n 
Officers. It is not enough then for a claimant to say, went. 

" You, the Government, could prove the payment of the 
revenue, if any was paid, and I rely on the absence of 
your evidence to make out my title, and show that it was 
not paid.” He must show his own title to exemption, 
and prove by some evidence on his part, that no 
revenue was collected, and must carry back that ■ 
evidence to 1765 . We should suppose that in the 
Collector’s CutcJierry for that District, evidence might 
be found of the receipt of the revenue, as far back, 
which might afford an inference of the non-payment for 
this property. It is clear, however, that the Regula- 
tions require the claimant to prove his possession, and 
it is presumed that the Government would not require 
a proof which could not reasonably be given, if the 
exemption was a just and fair one. 

Our law affords an analogy to this, in the case of 
all ancient customs and exemptions, which must have 
existed from time immemorial ; in order to be valid, 
proof of the customs or exemption for some years back, 
even twenty, there being no proof to the contrary, ^ 
would warrant the jury, indeed call upon them, to pre- 
sume their immemorial existence. But under Lord Ten- 
terden’s prescription Act, requiring usage for twenty, 
forty, or sixty years, evidence is always required 
of the usage, as far back as the commencement of 
those periods, though it need not be proved for each 

year. : ■ • 


2 Xj 2 
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1848 - 50 . There is, in this ease, no proof of such possession 

maha Raja as is required to be shown on the claimant’s part, and 

Dheeraj 

Raja the only material evidence to raise the inference of 
exemption, is the release of the title-deeds, and the 
baha^door estate in the year 1795, by the Col- 


The Bengal 
Govern- 


MENT. 


But that does not carry back the evidence of 
claim for exemption far enough, and it is not clear, that 
the estate was given up by the Collector because it 
was La-Jcliiraj. Further, if the case is to rest on pos- 
session, there must be evidence, that it was an here- 
ditary possession, or possession of exemption, descen- 
dible to heirs according to Eegulation XIV. of the 
year 1825, and there is no such evidence, indepen- 
dently of the deed itself, upon which, on account 
of the suspicions attaching to it, no reliance can be 
placed. 

Their Lordships are of opinion, therefore, that the 
claimant’s title is not made out ; not on the deed, 
because the possession of the grantee is not proved, 
and because there is good ground to believe that the 
deed was fraudulent ; and they think it was not made 
out independently of the deed, for want of sufficient 
evidence of the enjoyment of the exemption ; cer- 
tainly for want of su^cient evidence that it was of 
an hereditary nature: the mere enjoyment in succes- 
sion, supposing that to be inferred from the evi- 


dence, is, by the express terms of the Eegulations, 
not enough. 

If the claim cannot be supported, on either of these 
grounds, it certainly cannot on the ground, that it has 
been ratified and confirmed by the Government. The 
transactions in 1795, clearly do not fall within the 
terms of the Eegulation, which does not give the power 
of confirmation to be exercised in that manner; and 
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SOI 


we cannot help thinking, that it would be a strange 1848^. 

thing to hold that this order, which, in truth, is the maha raja 

only evidence of enjoyment offered on the claimant’s raja 

part, and Avhich, by the Eegulation, has no direct 

effect in establishing the exemption, should yet be ^^hadoor 

sufficient evidence for the claimant of every tbinp- ue-'™E Bengal 

J t) Govern- 

cessary to give him a title. ment. 


Another objection taken on the part of the Eespon- 
dent was, that the register was defective. Their Lord- 
ships think it possible that the parties gave the best 
account of the deeds they could ; and, therefore, do 
not think the claim ought to be rejected on that 
ground. 


There remains only to be considered, a question 
which was raised for the first time, on the argument 
here, upon the Eegulation of Limitation: we have 
looked through the different Eegulations, and have 
given information to the Counsel upon the different 
Eegulations bearing upon this point, the result of 
which appears to be, that there is no Eegulation of 
Limitation to a proceeding before the Collector, pos- 
sibly, (though that matter is very obscure,) there was 
one as to a proceeding in the Adawlut Courts. The 
learned Counsel will have the goodness to look into 
that, and if they think anything can be said upon that 
subject to mention it again. In the meantime our 
report will be suspended. 


The case was afterwards directed to be argued by 


18 th Feb. 
18.50.* 


Present : Membere o£ the Judicial Committee —Loud. Langdale, 
Lord Campbell, Mr. Baron Parke, and the Right Hon. T. Pemberton 
Leigh.- . t 

Privy Councillor,— ^ssessoj-,— Sir E. Ryan, Knt. 
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one Counsel on each side, upon tlie point reserved 
by the Judgment, namely, whether the right of the 
Government to assess the villages in question was 
barred by the clause 2, section 2, of Regulation II. 
of 1805, by reason of sixty years having elapsed since 
the right of Government to assess the lands had 
accrued. 

Mr. Turner, Q.C., for the Appellant. 

The question to be decided upon- the reserved point, 
will be, whether the limitation prescribed by clause 2, 
section 2, Regulation II. of 1805, applies to proceed- 
ings for resumption of lands by the Government, insti- 
tuted under Regulation II. of 1819, and III. of 1828. 
We contend that Government is absolutely barred by 
Regulation II. of 1805, from all proceedings by or 
before the Collector and Special Co mmi ssi oner, the 
lands in question having been held by the Appellant 
and his ancestors for seventy years, without paying 
revenue, or any attempt made to charge them with 
revenue. The cause of action is the non-payment of 
revenue, and the fii’st step taken was the service of 
the notice in 1836. — [Mr. Baron Parke i It is very 
extraordinary that this objection was not pleaded 
in the Courts below. It was not pleaded in India, 
but that will not prevent the objection being taken 
now. By Regulation III. of 1793, sect. 14, the Zillah 
and City Courts in India were prohibited from trying 
the merits of any suit, where the cause of action 
should have arisen before the 12th of August, 1765, 
or any suit, where the cause of action should have 
arisen twelve years before the suit should have been 
commenced for it. From the preamble to this Regu- 
lation, it is plain, that the limitation applied not only 
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to suits between individuals, but also to claims bv 
Government, for assessment of lands ; for it recites^ 
that not only shall it apply to all suits between na- 
Nves, but to the Officers of Government employed 
in the collection of the revenue. Regulation NT^ 
passed in the same year, however, by section 12, ex- 
pressly provided, that no period of limitation should 
bar the claim of Government. This nuUum tempus 
clause was afterwards repealed, by clause 2, section 2 
Regulation 11. of 1805, which, in express and positive 
terms, limits the claim of Government, whether for 
the assessment of land, held exempt from the public 
levenue, without legal and sufficient title to such 
exemption, or any other public right, to sixty years 
from the origin of the cause of action. This Regu- 
lation IS now in force, and we submit, that it applies 
to the present case, and that it cannot b;e set aside 
foi^ the benefit of the revenue any more than the 
limitation of twelve years could be set aside for the 
benefit of a private individual. The Regulation refers 
not merely to the existing jurisdiction of the Civil 
Courts ; but to any other jurisdiction that might after- 
wards be created for the purpose of determining such 
cases, and applies to proceedings before the Collector 
under Regulation II. of 1819, which puts the Collec- 
tor ’s decree upon the same footing as a decree of the 
Ciyil^ Court, and the party aggrieved is to bring his 
suit in the Civil Court, where his case would be tried 
by the existing law, of which Regulation II. of 1805, 
was a part. Regulation III. of 1828, conclusively 
proves, that the proceedings before the Collector, and 
subsequently, the Special Commissioner, were entirely 
judicial. The Regulation of 1805, puts the 
Government, in respect of their territories, in precisely 
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the same position in which the Crown stood in England^ 
under the Ntdlimt, tetnpus Act, 9 Geo. III., c. 16, and 
limits them to proceed within a period of sixty years 
for making land liable to public assessment. 

It may be urged by the Government, that Regula- 
tion XIV. of 1825, shows, that Regulation II. of 1805 
was never intended to apply to proceedings similar to 
this, as the date of the Regulation ' is within a few 


days of the period of limitation of sixty years. This 
Regulation, probably, was intended to apply to life 
tenures, which would carry the period of limitation far 
beyond the year 1825. 


Mr. W igram, for the Bengal Government. 

The question is narrowed to this ' point, whether 
clause 2, section 2, of Regulation II. of 1805, is, in 
any case, a bar to the claim of Government, except in 
suits in the ordinary Courts of Civil Justice, and whe- 
ther it has any application to the summary inquest 
and proceedings before the Collector authorized by 
Regulations II. of 1819, XIV. of 1825, and HI of 
1828?’ 

The w’hole argument of the Appellant rests upon 
the construction to be put upon clause 2, section 2, of 
Regulation II. of 1805, which he contends applies to 
the pioceedings in question. It is however confidently 
submitted, that it has no such application: the opera- 
tion of that Regulation is confined to Civil suits, insti- 
tuted in the ordinary Courts of Justice, and not to a 
proceeding like the present before the Collector, inves- 
tigating the title to exemption from paying revenue, 
which is purely in the nature of an inquisition and not 
of a suit. That it is so limited is demonstrated by 
the Regulations bearing upon this point. 
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By section 14 of Eegulation III. of 1793, the Zillah i« 48 -so. 
and City Courts in India are prohibited from hearing ma^IaTaja 
or determining the merits of any suit, ^vhere the cause 
of action accrued before 1765, or where it should have 
ansGii twelve years before tlie suit was couiDieiLced 
By Eegulation II., section 1 , clause first, of 1805, it the Bengal 
was declared, that this limitation of twelve years for ^MENa\' 
the commencement of a suit in the CivE Court, was 
not applicable to any public claims instituted on the 


part of Government ; and by clause second, of the same 
section, the claim by Government to institute a suit, 
to be heard, tried and determined in the Courts of 
Civil Justice, is limited to sixty years. These Eegu- 
lations were only in force when the Government re- 


sorted to the ordinary Civil Courts, under section 12 , 
of Eegulation XIX. of 1793, for the prosecution of 


claims to have lands assessed ; but they were not ope- 
rative in a proceeding instituted before the Collector, 
under Eegulation II. of 1819, which took away the 
jurisdiction of the Civil Courts of Justice. In none 


of these Eegulations is there to be found any clause 
limiting the rights of Government j they apply only to 
the limitation of the remedy. The right is not excluded, 
the remedy only. Drummond v. The British Linen 
Company (a):— [Lord Campbell: In that case it was 
a matter of procedure, which was' regulated by the 
/omm.]-— Yes, and the question is the same here, 
whether the exchision of the remedy to sue in a Ciwil 
Court apphes to a summary proceeding by inquest he- 
fore the CoUector, under Eegulation II, of 1819, which 


tions which directed the CoUector 
sue in the ordinary Courts, and directed: 


IV— 65 
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inquisition before himself. Under this Regu- 
maha raJa lation there was a I’ight of appeal to the Siidder Coui't, 

DHEERAJ 

Raja but by Eegulatioii III. of 1828, the cognizance of ap- 
CHUN 0 peals iroin the decisions oi the supreme revenue aiitho- 
Bahadoor ill respect to resumption of La-kMraj tenures were 

entirely taken away from the regular Courts, and vested 
WENT, ill Special Commissioners, to be appointed by the Go- 
venor-General in Council. The proceedings in the 


Collector’s Court has no analogy to suits in the Courts 
of Civil Justice ; and it would seem that with the sub- 


stitution of this inquisition before the Collector, the 
omission of any limitation of time to sue by the Regu- 
lations creating this mode of trying revenue suits, was 
not casus omissus, but from its veiy nature was in- 
tentional. 


This construction removes the difficulty which other- 
wise would arise from the date of Regulation XIV. of 
1825. It is highly improbable, that in May, 1825, 
just as the sixty years were running out from the 
12th of August, 1765, a, Regulation should be passed 
which would be inoperative before it could reach the 
Province where it was to be administered. It does not 
admit of the construction put by the Appellant, that it 
might have been intended to apply to life tenures, and 
that the period of hmitation would not begin to run till 
the expiration of the life tenure. Regulation XTV. of 
1825, clause 2, section 3, plainly shows, that it will 
not admit of such an interpretation, as it applies only 

to La-kMraj tenure, that is, hereditary, according to t^ 

aneieht usage of the country, and to no other tenures. 
At all events, the cause of action arose only. from the 
date of Regulation XIX. of 1793, and the limitation 

has net expired. It is, however 

point, that it is certainly too late to set up Regulation fl. 
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of 1805, as a bar to the Government’s claim to resume i 84 «-so. 
by reason of sixty years having elapsed. If a De- ma^kaja 
fendant claims the privilege of the Statute of Limita- 

tion, it lies upon him to show that the Plaintiff is ch“und® 
excluded. Plere the Appellant had plenty of oppor- 
tunity of raising this bar to the right to resume the the Bengal 
\illciges before the Collector’s Oouid. He objected to 
the jinisdiction, but did not take this point, neither 
did he urge it as a ground of appeal before the Special 
Commissioners, nor did he in his appeal case, befoi'e this 
Could, insist upon it, as a ground of defence ; he must, 
therefore, be considered as waiving any objection which 
he could have pleaded under this Regulation. — [Baron 
i ai ke : Has Regulation II. of 1805, ever been ap- 
plied in Ifidid in pi'oceedings before the Collector and 
Special Commissioner in a case like the present No 
Regulation is more familiarly known in India than this, 
and yet, as far as we can learn, it never was attempted, 
in pioceedings before the Collector, to plead the same 
in bar to an inquiry like this. The burthen is upon 
the Appellant to show, that the claim had not accrued 
within sixty years. What is there to show that I’evenue 
has not been received by Government within that 
period! Again, the view taken by your Lordships’ 
judgment upon the merits is material, and may pos- 
sibly render it unnecessary to decide the question^ ^ ^ 
whether this Regulation applies. The judgment de- 
clares, that “the deed of grant under which the Ap- 
pellant claims, bears with it the strongest suspicion of 
being a fraudulent contrivance, to deprive the ruling 
power of its lawful share of the .revenue, and to be 
exactly such a transaction as it was the avOwed i 

of the Regulation to defeat. ” By .clause 4, of section 3, 

of this Regulation, no prescriptive right of property is; ^ 
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18 ^ 0 . to be established, when the occupancy shall not have 

' uS^RAj’'' ^ title. So, although there is an 

MfuiTAB limitation made by Eegadation II. of 1805, yet 

baSor provides, that the limitation shall not apply 

V. m any case where the party shall not have been in 
Govern- po^>session under a hona fide title. This was not a ho%a 
“ent. fi^le possession, and that furnishes a conclusive answer 
to the defence of possession under the Eegulation. 

The Eight Hon. T. Pemberton Leigh : 

This is an appeal from a decision of the Special 
Eevenue Commission of Bengal, on the subject of the 

assessment, of certain estates of the Appellant to the 
public revenue. 

yarious grounds of objection were taken to that de- 
cision, all of which were disposed of by their Lordships, 
at a former sitting, but one question was reserved, which 
appeared to arise incidentally in the course of the dis- 
cussion, namely, .that the claim of the Government of 

Bengal was barred, by what we should call the Statute of 
Lmntations, by the lapse of the period of sixty years. 
It appears to their Lordships, that the claim would be 
barred by the lapse of that period,, in this case, unless the 
ease can be taken out^of the operation of the Eegulation 
of Limitation upon either of the two grounds stated in 
the argument, on the part of the Government. 

first, that the hnntation which is con- 
tainedrin the Eegulation of 1805; does not apply, be- 
c^pse it wef ers to OourtA of Civil Justice : that is very 

t is quite clear, that the principle of that 

would be rendered wholly nugatory, unless 

It were extended to the case which is now before their 
yordships, in vhm Collector ’s Court must be con- 

sidered for this purpose a Court of Civil Justice. 
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IS the only mode in wliieh the question could arise. '■‘^48-50. 
Their Lordships are, therefore, of opinion, that thereMA^^Ai 

is nothing- in that ground of eseeption. 

The more important matter was, that the point does chuI^d 
not appear to have been raised in the Courts below and 
is not distinctly stated in the printed eases here. j^thebenga' 
was suggested that there may be circumstances which 
are not known to us, which may prevent the applica- 
tion of a law which apparently is distinctly applicable 
to the ease. 


Now, in the first place, the proceedings in the ease 
were not^ proceedings in a regular suit. There were 
no pleadings, and, therefore, it would be rather hard 
to bind the parties by an objection of so technical a 
nature, especially if on investigation it is found to have 
a vahd ground of defence. But since this case was heard, 
we have had produced to us a copy of a judgment pro- 
nounced a twelvemonth after the decision of this case 
in the Court below (a), in which it was held, that the 

(a) After the ease had been argued upon this reserved point, and 
before final judgment was delivered, the Appellant’s Counsel handed 
m to their Lordships a copy of a ease, No. 405. Appeal, La-hUraj, 
heard before the Special Commissioner, at J^foovsJwduhddrf on the 
31st of DeceMbcTj 1838. This ease was extracted from the Cal- 
cutta Monthly Journal, Vol. V. Pt. I. (1839), p. 61: .tli6 material 
part, relating to the operation of Regulation II. of 1805, see. 2, as 
a bar to the claim of Government, was as follows:— 

The Appellants have filed a deed under seal of the AT/mlsa or 
Dewannee, 0 .nd the signature of the President of the Committee of 
Revenue, H. Cotterell, proving possession of their La-kMraj land, dated 
5th July, 1/75, and which had been duly registered and counter- 
signed by H. Fawsiftart, Persian translator of that Office. The period 
limited by the Regulation now in force for prosecution, in such 
cases, on the part of the Government ended, and the right to insti- 
tute a suit to assess the land, lapsed on 5th July, 1836. Whereas this 
prosecution was not commenced till 16th Rfip/cm&ej-, 1836, or four- 
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1848-50. Eegulatioii did apply to a case similar to that now 


maha Raja before this Court. 
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upon the whole, therefore, their Lordships are of 
opinion, that upon these grounds they must reverse 
the judgment which has been pronounced by the 
Special Commissioner, hut under all the circumstances 
they think there should be no costs given either in this 


Court or in the Court below. 


teen months and eleven days after the expiration of the limitation 
fixed by Eegulation II. of 1805, The Government pleader wished 
to make the institution of the suit date from 1st of May^ 1793, that 
is to say, from the institution of Regulation XIX. ; but this cannot 
be admitted. Regulation XIX. of 1793, was not the eommeneement 
of a suit to be ^heard,^ tried, and determined ; but the enactment 
of trying the validity of claims, and declaring what should be valid 
and what invalid ; and that Regulation, moreover, contained a section 
(twelve) especially providing that no period of limitation shall bar the 
claim of Government ; but this section has been repealed by Regu- 
lation II. 1819, section 2, clause 2, and since which it is no longer 
/in force,’ as required by clause 2, section 2, Regulation IL 1805 ; 
from the time of which enactment, the limitation of sixty years by the 
latter RegTilatioii for Government claims comes into force generally 
instead of it, takes its place, and cannot be set aside for the benefit 
of the revenue, any more than the bar of twelve years could be set 
aside for the benefit of a private individual. 

Xow the cause of action in this ease, is the non-payment of re- 
venue. This bar existed more than sixty years at the time the first 
notice, in this case, was served ; the limitation fixed has been passed, 
and the claim' has lapsed. I, therefore, reverse the Collector’s deei- 
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CONTAINED IN THIS \"OLtjME. 


‘ ACQUIESCENCE. 

See Adoption/^ 1. 

ACTION. 

A deed of mortgage, and conditional 
sale, contained a covenant for pos- 
session by the mortgagee during 
the mortgage term. Possession 
was withheld, tliough the mortga- 
gor received the mortgage money. 
Held, that an action would lie by the 
mortgagee against the mortgagor 
for recovery of the principal and 
interest money advanced. [Ea§a 
OodU Furkash Sing v. MartindellJ 

444 


ADOPTION. 


L ^ 

1. Review 


(Hindoo.) 

of the Hindoo Law, 


re- 


lating to the validity of a second 
adoption, by a Hindoo, during the 


lifetime of the first adopted son. 


T., a Zemindar in the Northern Cir- 
ears at Madras, ot the caste, 


being childless, adox^ted, with the 
consent of his wife, a son, At 
the time of this adoption, he exe- 
cuted a deed with the natural fa- 
ther of J*., by 'which he undertook 
to make him heir to his Zemindary 
and 'wealth. V. subsequently mar- 
ried a second wdf e, and during the 
* 

lifetime of his adox3ted son, J., 
adopted a second son, R. Both 
these adopted sons lived in Y, 's 
house, who, while they were mi- 
nors, made a division of his ances- 
tral and other estates, betTveen them, 
in certain proportions. J., when 
he came of age, entered into pos- 
session of his share: but R., being 
a minor, Y. managed his share for 
him, and died during Ms minority. 
At Y. death, J. claimed the right 
of suceession to the whole of Y. 's 
estate and property, insmtmg, that 
Y. was precluded from alienating 
any portion of the estate, to Ins, the 
first adopted sOn ^s prel'udieel and 
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that the adoption of R. during his 
lifetime, was illegal and void. The 
SuMer Bewanny AdawUit at Madras 
decided that the second adoption 
was valid. Held, upon appeal, bv 
the Judicial Committee of the Privy 
Council, reversing that decree:— 

■First, That, according to the Hindoo 
Law, a second adoption of a son, 
the first adopted son being alive, 
and retaining the eharaeter of a 
son, was an illegal and void act. 

Secondly, That J. ’s acqniescenee in 
the division, after he came of age, 
did not preelude his right to reco- 
ver the ancestral estates, as V. had 
no power to alienate any portion of 
the ancestral estate to J. 's preju- 
dice. But 

Thirdly, That (upon the principle that 
a party cannot affirm and disafiii-m 
the same transaction) effect mnst 
he given to the intentions of V., so 
far as T. had power of disposing of 
his property, by an act, inter vivos ; 
Slid in which J. had acquiesced ; 
and that as J. took the whole* of 
the ancestral property of V., he 
must give up for the benefit of R. 
that part of ¥ A other property, 
included in his shar^^ divi- 

sion, and to give effect to which 
;■ ■ Ms : consent ■'W’’aa , not'' necessary. 

Among the a cMldless Hin- 

^..'dbo may adopt'; a'^son;'from sl gotmm 
'''different'; '''f rdm: /his''' hwn.' '' 

'Tlie;:'^^qnpnt/or:a;m^ 

' /;;^'';c^.;'a,,;:son,:'',,b^^ husband, .'a' 'child- 
, ;;le^.';''Hind0;0,';'is',''n'0t. ..essential to '.the.' 
..' '.'•.'ipalldity .-of ^'the" adoption.. '■ Adoption '' 
;;:is'.;';the ;;act '.''.of': .ihe:; husband alone ; . 
^l|hqughYihe;::wife''''ma :'it,''; ■' 


Upon a disputed question of adoption, 
the Provincial Court, and the Sud- 
der Court, on appeal, held that the 
evidence was not sufficient to esta- 
blish the fact of adoption. Such 
decision reversed by the Judicial 
Committee. {Eungama v. Atcliamg\ 

2 . Adoption may be made, either by 
a man in his lifetime, or by his 
widow, after his death, under a 
power conferred on her for that 
purpose by her husband. 

Wliere there is eonfiieting evidence 
upon the fact of an adoption, mneh 
will depend upon the probabilities 
of the ease, to be collected from 
facts as to which both parties are 
agreed. 

As, in the ease of a childless Hindoo, 
advanced in years, where it was 
in the highest degree improbable 
that he could have any children by 
his wives, and he had adopted a 
boy, in despair of having issue, who 
died in Ms adoptive father’s life- 
time, and the fact of his religious 
tenets, by which his salvation de- 
l>ended upon Ms leaving a son to 
perform his funeral oblations,— 

Held to be strong probabilities in fa- 
vour of such an adoption. 

The evidence of witnesses to the fact 
of a parol adoption, writhont deed, 
was*feontradietory: the Provincial 
and Sudder Courts in India, held, 
that a claimant to the snccession, 
as adopted son, had not established, 
by creditable testimony, the fact of 
such adoption. Upon appeal, such 
Decrees reversed ; the Court hold- 
ing, that the presumption, in the 
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cireumstanees, was in favour of 
adoption^ and that the evidence was 
sufficient to establish the claimant's 
title. [Kuradlmn Moorlcurjia v. 
Mutho^ranath Moolnvrjia] - - 414 


ABVOCATE-aENEEAL. 

By the 53rd Geo. III., c. 155, sec. Ill, 
the Advocate-General {Madras) is 
entitled to appear and represent 
the Crown, in informations for the 
administration of charitable funds. 
{Ait, -Gen, v. Brodie] - - - 190 


AGREEMENT. 

1. By deeds of farigh-lcutti (release) 
and ilcrar-nama, (acknowledgment) 
entered into by parties to a suit 
then pending, a compromise was 
agreed upon, in consideration of 
Rs. 2,000, to be paid by the De- 
fendants to the Plaintiffi, the Plain- 
tiff undertaking to execute and de- 
, liver ill to the Court a deed of rasii- 
nama which the Plaintiff afterwards 
refused to execute: Held by the Ju- 
dicial Committee of the Privy Coun- 
cil, affirming the Sudder Courtis de- 
cree, that the deeds of farigh-hutti 
land tfemr-wama constituted a binding 
obligation on the Plaintiff, and that 
he could not avoid the compromise, 
by ref using to execute and enter up 
the rasi-i^mma. 

The Plaintiff instituted the suit in 
forma pauperis, Sind by the terms of 
the deed of compromise, the De- 
fendants undertook to pay the costs. 


upon his entering up the ran-nama. 
The Courts in India sustained the 
compromise, and decreed the Plain- 
tiff to pay out of the consideration 
money to be received by him, the 
costs subsequent to the deeds of 
compromise. Such decree affirmed 
on appeal. [Munni Bam Awasty 
V. Sheo Churn Aw astyl - - 114 

2. In a suit for mesne profits of lands 
purchased by the Plaintiff from the 
Defendant, the Defendant pleaded, 
in bar to the action, a deed of agree- 
ment, containing a condition, that 
the Plaintiff (pending a suit then 
lately brought by the Defendant 
for recovery of the lands in question, 
and until his name was entered in 
the Collector's books) should have 
no claim to the profits. The Zillah 
and Sudder Courts in India, discre- 
dited the oral testimony, and de- 
clared the deed to be a forgery. 
Upon appeal, these decrees were 
reversed ; the Judicial Committee, 
upon the evidence and probabilities 
of the case, being of o|)inion, that 
the eireumstanee of the vendor not 
being. in possession of the lands at 
the time of the purchase, and that 
a suit was depending at the time to 
recover possession, and taking into 
consideration the length of time 
that had elapsed before the Plaintiff 
tmade his demand, were, coupled 
with the evidence produced, suffi- 
ciently strong facts in favour of the 
deed of agreement. [Mudhoo Soo- 
dun S undia I v.Suroop ChunderSiThdr 
Chowdryl ------ 4^^ 

3. A. sued B., a debtor of his intes- 
tate, upon a bond debt, and obtained 
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a decree against Mm for tlie amonnt. 

B. appealed from this decree to the 
Sudder Court. By a deed of arrange- 
ment entered into by A. and 0., 
after the commencement of the snit, 

C. became entitled to a six-awa 

share of the debt. Pending the 
appeal to the 8udd&r Gonrtj A. 
entered into a compromise with B., 
postponing the payment of the 
amonnt recovered by the decree, for 
three years, and foregoing alto- 
gether interest npon the principal. 
This was done without the i)rivity 
or consent of 0. B. failed to pay 
the amonnt within the stipulated 
time, and proceedings were taken 
by A. against him, but he had not 
realised the amount of the decree. 
In a suit by C. against A. to make 
him chargeable for the six-ana! 
share in the decree, the 8 udder 
Court held that A. was chargeable 
to C. for such share, with interest 
Upon appeal, such decree reversed ; 
the Judicial Committee holding, 
that A. must be treated as a trustee 
for C., and that in the absence of 
fraud upon the cestui que trust in 
executing the compromise, or that 
it was not beneficial for all parties, 
he was responsible only to C. for 
such amount of the debt as had 
been recovered, or without his wil- 
ful default might have been re- 
covered, [Boorga Persad Boy 
Chowdry v, Tarra Persad Boy 
BBrniodry] ' ,,-'.452 


ALLUVION. 


gained from the river, belong, by 
wav of accretion, to the lands of 
the adjoining proprietor. [Mussu- 
maf Imam Paudi v. Jlurgovind 
Gliose] - - - - - - - 403 

ANCESTRAL ESTATE. 

See Adoption, 1. 

‘^Confiscation.” 

APPExiL. 

1. 8eml)le.—-Mt\\ough the Courts in 
India admit a party to appeal to 
England, in forma pauperis, yet the 
Appellant ought to make a special 
application to the Queen in Coun- 
cil, for leave to prosecute such ap- 
peal, in forma pauperis, [Mumii 
Bam Awasty v. Sheo Churn Aivasty] 

114 

2. No appearance having been entered 
by the Respondents, to an appeal 
from India, and the Appellant 
ease being ready to lodge for hear- 
ing, their Lordshix^s, n|)on the ax^- 
XMcation of the Ax)p©llant, made an 
order, that the Respondents should 
be served mth notice, that unless 
they brought in their ease ^^ithout 
delay, the appeal would be heard 
ex parte ; giving the x4ppellant 
liberty to x^^oceed in the Court be- 
low, to render siieii service eff ectual ; 
and the Court was ordered to cer- 
tify to the Judicial Committee, what 
liad been done with respect to the 
same [TEjac y. Kislienl-oomar Bous] 

201 


Alluvial fends which are gradually 


' o 

u. 


Their Lordships deelmefi tp hear 
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515 


an appeal, from tlie Sudder J)ewanny 
at Madras, eso parte, without evidence 
of the Eespondent having been per- 
sonally served with notice, that the 
appeal was pending ; and ordered 
the appeal to stand over, with leave 
for the Appellant to proceed in the 
Court below, to render service of 
such notice effectual. [Konadry 
Vulatha v. Valia Taml)uraU] - 213 

4. An order, made by the Judges of 
the Supreme Court of Madras, dis- 
missing the Master of that Court 
from his office, for alleged official 
misconduct, in the taxation of a 
bill of costs, being made by the 
Court at its own instance, is not an 
appealable grievance, within the 
Madras Charter of Justice of De- 
eemher, 1800. 

An appeal having been allowed by the 
Court below, and referred by Her 
Majesty to the Judicial Committee 
for adjudication in the ordinary way, 
their Lordships, though of opinion 
that there existed no Charter right 
of appeal, though it a fit case for 
tlie allowance of a special appeal ; 
and having heard the case upon the 
merits, directed a petition for special 
leave to appeal to be presented to 
!Her Majesty ; which on being re- 
ferred to them, they recommended 
■the allowance thereof, and that the 
appeal be placed in the same plight 
and condition as that originally re- 
ferred to them. [In re Mmohin] 

. 220 ' 

5. The Supreme Court, in overruling 
an ob j eetion to the jurisdiction of 
the Court, refused leave to appeal j 
the sul>jeet-matter of the ■action 


being trifling, and under the amount 
required by the rules of the Privy 
Council. Upon Petition, the Ju- 
dicial Committee granted lea^e to 
appeal, but upon terms of the Ap- 
pellant paying the Respondent's 
costs of the appeal, to enable him 
to appear, to prevent the question 
being argued ex parte. [Spooner v. 
Juddoo] - - - . - - . 354 

BILL OP SALE. 

See Trover." 

BOMBAY CHARTER. 

See Jurisdiction," 2. 

BOUNDARIES. 

Lands having been submerged, by a 
change of the course of the river 
Ganges, after several years, re-ap- 
peared. Upon a disputed ques- 
tion of right to such lands, by two 
adjoining proprietors, each claim- 
ing the lands to be part of his 
mousa, the Sudder Court held the 
Plaintiff's claim to be barred, first, 
by the Bengal Regulations of Limi- 
tation, from lapse of time f and 
secondly, that the lands were allu- 
vial and attached to the of 

the Defendant. Such Decree, unon 
appeal, reversed, the Judicial Cbm- 
mittee holding— 

Pirst, that the question of Limitation 
not having been put in issue by the 
pleadings, could not 
operatei upoE the case j and 

Secondly, that the Court had mis- 
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taken the question, in supposing it 
one of alluvion, the point at issue 
bein^ one of boundary only, and 
that the Plaintiff had made out his 
title to possession. [Mussumat Imam 
Bandi Y. JSurgovmd GJiose] - 403 

BRITISH SHIP. 

See ''Ship Registry Act.’^ 

CHARITIES. 

See Advocate-General. ^ ’ 
"Jurisdiction/’ 1. 

CHARTERS. 

See " Appeal,” 4. 

" Jurisdiction,” 1, 2. 

COMPROMISE. 

See " Agreement,” 1, 3. 

CONFISCATION. 

A., the proprietor of largo ancestral 
and other estates in Benares, died, 
leaving a widow and four sons. 
Shortly after A; % death, three of the 
brothers became implicated in a re- 
bellion against the State. The fourth 
brother, then a minor, was not con- 
cerned in the rebellion. At the sup- 
pression of the rebellion, Govern- 
ment issued proclamations for the 
parties severally to appear and 
nnswer the charges aga^ 
put tliejr absconded : the Govern- 


ment thereupon, acting under the 
provisions of Bengal Reg. XI. of 
1796, condseated the whole of their 
property, including the ancestral 
estates, formerly held by A. 

Held, on appeal, that sueli confisca- 
tion was regular, and within the 
meaning of the Regulation, but that 
the act of Government, which di- 
vested the three sons of their right 
and interest in the estates, did liot 
affect the rights of tlic fourth son, 
■who was entitled to his share in all 
the ancestral estates of A., taken 
by the Government, under the for- 
feiture ; and 

Held also, that the forfeiture did not 
affect the rights of A. ’s widow, and 
that slie was entitled to mainte- 
nance, out of the whole of the estate 
that was ancestral. [Mmsumai 
Oolah Koonwnr v. The OoUector of 
Benares’] - 246 

CONFLICT OF LAWS. 

See " Hindoo Law.” 


CONVERSION. 

See " Trover.” 

COURT. 

1. The Supreme Court at Madras has 
an equitable jurisdiction over chari- 
ties. [Mt,~Gen. v. Brodie'] - 190 

2. The Supreme Court at Rombai/ is 
prohibited by the Charter of 1S23, 
from entertaining any jurisdiction 
in any matter concerning the re- 
venue under the management of the 
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Governor and Gouneil, or any act 
done ill the collection thereof. 
[Siwoner v. Juddoo ] - - - 35B 

3. The Courts of the Eevenne Col- 
lector, and the Special Commis- 
sioner, appointed under Eegs. II. of 
1819, and III. of 1828, are Courts 
of Civil Justice within the meaning 
of the Begulations of Limitation. 
[Ifaha Haja Blieeraj Baja MaJiatab 
CJmnd Baliadoor v. The Government 
of Bengal] 4(56 

See Jurisdiction.’^ 
CBOWN. 

Bight of the Advocate-General to ap- 
pear for, in informations for admi- 
nistration of Charities. [Att-Gen, 
V. Brodie] - - - - - , 

CONSTBUCTION. 

The Statute 8 & 9 Viet., c. 109, amend- 
ing the law relating to games and 
wagers, does not extend to India. 
[Bamloll Thackoorseydass v. Soo jum- 
nuU Bliond'T^vdl] - - - . - - 339 

Where mortgage property is situate 
in two districts, an order made -by 
the Judge of one district for fore- 
closure of the whole of the mort- 
gaged property is a sufficient com- 
pliance mth Beg. of 

1806, sec. 8. [Baa Bihiah v, 

Fran KisJien Bas] - - - - 392 



See , Agreement, ’1 ' 1. 

See '^Hindoo Law.” 


DAMAGES. 

Damages assessed at a gross siim by 
the Judicial Committee, no suffi- 
cient evidence being furnished in 
the cause, to calculate the exact 
amount of the loss sustained. {Baja 
Burdakanth Boy v. Aluk Mtmjooree 
Dasiah] - - 321 

DIVISION. 

Adoption,” 1. 

Gift,” 1. 

EVIDENCE. . 

See ^‘Adoption.” 

Agreement,” 2. 

Practice,” 7. 

; BESUMPWONf^ 

EXPECTANT INTEREST. 

See Gift.” 

FORECLOSURE. 

See Mortgage, ” 1. 

FORFEITURE. 

See Confiscation. ” 

FORMA PAUPERIS. 

See Agreement^** T.':v:'r 

‘‘Practice,” 1. 

WmmAj 
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GII’T. 

1. Effect given to an instrument, in the 
nature of a testamentary disposi- 
tion, made by a Hindoo, domiciled 
in the North-West Provinces of 
Bengal. j 

By this instrument, the Testator gave 
his nidow a life estate in all his 
property, and after her decease he 
gave a moiety thereof to his brother 
B., and his sons C. and D. B. 
and C. died in the lifetime of the 
tenant for life. G. and B. were di- 
vided brothers. C.’s widow claimed 
his share. Held by the Judicial 
Committee ; — 

1-. That C. and D. took vested inte- j 
rests in the moiety as tenants in 
common, the actual enjoyment of 
the expectant interest being post- 
poned till the termination of the 
life estate. 

2. That, in such circumstances, it was 
not necessary, that C.’s share should 
be reduced into possession, during 
his lifetime, to enable his widow to 
succeed to it^ 

That the instrument itself 
would have operated as a division 
of the property given, so as to pre- 
vent D., who survived, succeeding 
to his deceased brother’s share, as 
an undivided brother. [^Beiaun 
Persai v. Miissumat Sadha Beehj/] 

137 ' 

2. A deed of gift of Zemndary, to a 
stranger, by the widow of the 
Zemindar last seised, who died 
without issue, which gift was made 
with the confirmation of the Ban- 
dhus, the mother’s brother’s soon, 


the heirs. Held to be valid by the 
Daya-hliaga Sastras, as against a 
party claiming the succession, ac- 
cording to the MitaesTiwra, as being 
descended in the seventh remove, 
in the male line, from the common 
ancestor. [^Bany Srimuty Biheali- 
V. Bang Koond LutaJ - - - 292 

HEARING, ex parte. 

See “ Practice, ” 2, 3. 

HINDOO LAW. 

1. The title to laud in Poornea, being 
in dispute,upou the question,whether 
the Mythila 01 Nuddea law was to 
regulate the succession, the test to 
be applied is, the form and charac- 
ter of the religious rites and cere- 
monies, and the usages of the 
family. 

j Where, therefore, a family of Bengali 
Soodra Sutgops, who had migrated, 
at a remote period, from the south- 
west of Bengal, where the Nitddea 
law prevailed, to the district of Poor- 
nea, where the Mythila. law was in 
force, and had adopted and per- 
formed their religious rites and ce- 
remonies, according to the law of 
Mythila, — it was held by the Judi- 
cial Committee, afdrmiug the , de- 
cree of the Suddor Court, that the 
Mythila law, in such case, must 
govern the right , of succession. 
\Bany Pudmavati v. Sahoo Boolar 

Sing] 259 

. Upon a claim to the inheritance of 
a Zemindary, situate in Midnapore, 
wMch had been in possession, for a 
long period anterior to the institu- 
tion of the suit, by a family of 
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, ; ... wbo liad mi- 

Bengal to Midmpore, i 
I rptaiiied tiieir la^vs and | 
.1 tlieir religious eeremo- , 
"'orfiug to the Baya-iUaga | 
tber authorities in foree lu i 
.._It was held hy the Judl- 1 
.■'isaittee, affirming the .judg- 
‘the Siidde-r Court, that the 
authorities must govern 
ivent. and not the MitacsSvara 
prevailed in Midmpore. 
firimuig Bibeah v. Many 
' Lufaj - - - - - 293 

Bee ‘ ‘ Gift.’ ’ 


1XHEHITA>ICB, 
*ce “ Hii^DOO Law.” 


meut of the Governor and Couneil, 
or any act done in the collection 
thereof. 

In an action oftrespass broughtagamst 
the Collector of revenue at Bombay, 
for distraining for arrears of Go- 
venmieiit ” quit-rent,” the De- 
fendant pleaded “Not guilty” 
only. The Supreme Court at Bom- 
bay held, that the ‘ ‘ quit-rent ’ ’ was 
not “revenue” within the meaning 
of the Charter, and ' that the act 
complained of, was not warranted 
by the usage of the country and 
the Company’s Hegulations, and 
that the Court had jurisdiction to 
entertain the action; and found foi 
the Plaintiffs. 

Held, reversing such finding and 
judgment, — 


JOIXT-TENANOT. 

See “ Gift,” 1. 

JUEISDIOTION. 

Supreme Court at Madras (es- 
shed hy the Madras Charter 
SOO) has au equitable juris- 
311. similar to, and eerrespond- 
ivith, the equitahde jurisdiction 
used by the Court of Chancery 
'upland, oyer cirarities. lAtt.- 
V. BrodieJ - - - - - 190 

the Charter of Justice of the 
of December, 1823, establish- 
the Supreme Court at Bombay, 
Court was proldbited (in like 
iier as the Supreme Court at 
•utta, under the 21st Geo. III., 
0, s. S) from entertaining any 
iadittion in any matter concern- 
the revenue, under the manage- 


Pirst, that the “quit-rent” was part 
of the “revenue” of the East India 
Company at Bombay ; and 
Secondly, that it being a matter con- 
cerning the revenue, and the col- 
lection thereof, the Supreme Court 
had no jurisdiction, and that the 
Court being excluded by the Charier 
from any matter concerning the 
revenue, the plea of “Not guilty” 
was stifficient, and that the Judge 
ought, at the trial, to have directed 
a nonsuit, or a verdict to be en- 
tered for the Defendants. [Spooner 
V. Juddow} - - - - - - 353 

LA-EHmA.J. 

See “ Eestjmptiok. ’ ’ 

LEASE. 

Lease for a term of years of a per* 
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gunna in Bengql, to A., to which 
B. became surety for the due per- 
formance of the conditions, and af- 
terwards a co-partner with A. in 
the lease. Before the expiration 
of the demised term, the represen- 
tations of the lessors evicted the 
lessee from the pergunna. Held, 
that a suit would lie by B.’s repre- 
sentatives against the lessors’ re- 
presentatives, for ouster from the 
lease, although they were not par- 
ties to the contract with the ori- 
ginal lessors. [Bajti BurdalantJi 
Boy V. AhiJc Muiijooree Basiah} 

321 

See “ Damages.” 

“ TJsuey.” 

LIMITATION OF SUIT. 

1. A question of limitation not having 

been put in issue by the pleadings, 
cannot be allowed to operate upon 
the case. Imam Bandi 

V. Hurgovind GhoseJ - - - 403 

2. The right of Government to insti- 
tute proceedings by or before the 
Bevenue Collector, under Beg. II. 
of 1819, for the resumption of 
lands for the purpose of assessment 
to tile public revenue, is barred by 
Beg. II. of 1805, sec. 2, el. 2, 
after the lapse of 60 years from the 
cause of action. 


cession to the Dewanny in 1765, 
and no claim had been made by 
Govenmient to resume the lands 
for assessment till the year 1836. 

The Courts of the Revenue Collector 
and the Special Commissioner, ap- 
liointed under Begs. II. of 1819, 
and III. of 1828, are Courts of 
Civil Justice within the meaning of 
the Regulations of Limitation. 

An objection raised the first time at 
the hearing of the appeal before the 
Privy Council, that the Govern- 
ment’s right to sue was barred by 
the Regulation of Limitation, II. 
of 1805, from lapse of time, s'is- 
tained ; the proceedings in India 
before the Revenue Collector and 
Special Commissioner under Begs. 
U. of 1819 and III. of 1828, not 
being in the nature of a regular 
suit. [Malia Baja Blieeraj Baja 
Mahatat Chund Baliadoor v. The 
Government of Bengal] - - 466 

MADRAS CHABTEE. 

See “ Appeal,” 4. 

“ JuEISDICTIOISr,” 1. 

MINOR. 

See “ COKPISCATION.” 

MORTGAGE. 


So held by the Judicial Committee of 1- In the case of a mortg.aged Ze- 
the Privy Council, on appeal from 'WMidary, partly situated in two sepa- 

a decree made by the Special Com- rate districts — Held that an order, 

missioner, upon a claim by Govern- made by the Judge of the Civil 

meat, where Mahoteran lands were Court of one district, for foreclosure 

held as La-Jchiraj by the Baja of of the whole of the mortgaged j-ro- 

. Bardwan, before the Company’s ae- perty, .was a sufficient compliance 
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with the provisions of Bengal Eeg. 
XVII. of 1806, sec. 8, as to give 
the Civil Court of that district ju- 
risdiction to entertain a suit re- 
lating to the whole property Com- 
prised in the mortgage, and to 
decree a foreclosure. 

The mortgagor, by deed, authorised 
his widow to adopt a son. After 
his death his widow exercised the 
power, and adopted a boy, a minor, 
who became by the Hindoo law, 
the legal representative of the de- 
ceased. The order for foreclosure 
was served on the widow only. 
Held, farther, that, as the widow 
had a life interest, and was also 
guardian of the minor, such service 
was suifieient. [Bos Muni Bibiah 
V. Bran KisUen Das] . . - 392 

2. A deed of mortgage and condi- 
tional sale, contained a covenant 
for possession by the mortgagee 
during the mortgage term. Pos- 
session was withheld though the 
mortgagor received the mortgage 
money. Held, that an action would 
lie by the mortgagee against the 
mortgagor, for recovery of the 
principal and interest-money ad- 
vanced. [Baja Oodit FwTcasli Sing 
y. MaHindell] 444 

NOTICE. 

See “ Pkactice,” 2, 3. 

OFEICIAL PEBSON. 

If a party hona fid^i no* absurdly, 
believes that he is acting in pur- 
suance of a Statute, he is entitled 


to the special protection which the 
Legislature intended for him, al- 
though he has done an illegal act. 
[Spooner v. Juddoo} - - - ,353 

ONES PEOBANDI. 

See ‘ ‘ Eesumption. ’ ’ 

“ Title.” 

OPIUM. 

(Time bargain.) 

■ See “Wager.” 

OHSTEE. 

See “ Lease.” 
PAETITION. 

See “ Adoption,” 1. 

“ Gift,” 1. 

paetnbe. 

See “ Lease.” 

PLEADING. 

A plea in abatement to the jurisdic- 
tion of the Court must point out 
another Court before which the 
matter is cognizable. A plea in 
bar, if well founded, is sufficient, 
without pointing out the Court in 
which the suit ought to . have been 
brought. [Spooner v. Juddoo] 353 

See “Jurisdiction,” 2. 

“ Practice,” 8. 

POSSESSION. 

An order, giving possession of lands, 


IV— 67 
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made by tlie Voujiarry (Police 
Magistrates) Court, upon a cbai'ge 
of a breach of the peace, coming 
before the Magistrate, is not a 
determinatiou respecting the rights 
to such lands. [Mussuniat Imam 
Bandi v. Surgovind GhoseJ - 403 

See “ Title.” 


PEACTIGE. 

i. Semhle . — Although the Courts in 
India admit a party to appeal to 
England, in forma pauperis, yet the 
Appellant ought to make special 
appUeation to the Qi.een in Council, 
for leave to prosecute such appeal | 
in forma pauperis. [Muiini Bam 
Awasty v. Sheo Churn Narain] 114 

2. No appearance having been entered 
by the Eespondents, on an appeal 
from India, and the Appellant’s 
case being ready to lodge for hear- 
ing, their Lordships, upon the ap- 
plication of the Appellant, made an 

'order, that the Eespondents should 
be served with notice, that unless 
they brought in their ease without 
delay, the appeal would be heard 
ex parte jgiving the Appeliaut liberty 
to proceed in the Court below, to 
render such service effectual ; and 
the Court %vas ordered to certify 
to the Judicial Committee what 
had been done with respect to the 
same. IWise v. KislienTcoomar Eons] 

201 

3. Their Lordships declined to hear 
an appeal from the Sudder Bewanny 
at Madras, ex parte, without evi- 


dence of the Eespondent having 
been personally served with notice, 
that the appeal was pending ; and 
ordered the appeal to stand over, 
with leave for the Appellant to 
proceed in the Court below, to 
render service of such nature effec- 
tual. lKo7iadnj Valahha v. Valia 
Tamburatil ‘ 218 

4. An order made by the Judges of 
the Supreme Court of Madras, dis- 
missing the Master of that Court 
from his oface, for alleged ofacial 
misconduct, in the taxation of a 
Bill of costs, being made by the 
Court at its own instance, is not 
an aiipealable grievance within the 
Madras Charter of Justice of De- 
cember 1800. 

An appeal having been allowed by 
the Court below, and referred by 
Her Majesty to the Judicial Com- 
mittee for adjudication in the ordi- 
nary way, their Lordships, though 
of opinion that there existed no 
charter right of appeal, thought it 
a fit case for the allowance of a 
special appeal, and having heard 
the ease upon the merits, directed 
a petition for special leave to appeal 
to be iiresented to Her Majesty, 
w-hich, on being referred to them, 
they recommended the aUowance 
thereof, and that the appeal be 
placed in the same plight and con- 
dition as that originally referred to 
them. [Zji re Minehin] - - 220 

o. Damages assessed at a gross sum 
by the Judicial Committee, no 
sufficient evidence being furnished 
in the cause to calculate the exact 
amount of the loss sustained. 
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[Baja Burdakanth Soy v. AluJ; ■ 
Mimjooree Baskili] - - - - 321 

6. The Supreme Court, in overruling 
the objeetions to the jurisdiction of 
the Court, refused leave to appeal 
the subject-matter of the action 
being trifling, and under the amount 
required by the rules of the Privy 
Council. Upon Petition, the Judi- 
cial Committee granted leave to 
appeal, but upon terms of the East 
India Company pajdng the Ee- 
spondent’s costs of the appeal, to 
enable him to appear to prevent 
the question being argued ex parte. 
{Spooner v. Juddoo} - - - 353 

7. Where the point at issue is a 
question of fact only, there is a 
strong presumption in favour of the 
judgment of the Court below, as 
the Judges in India possess ad- 
vantages in forming an opinion of 
the probability of the transaction, 
and, in some cases, of the credit 
due to the witnesses ; but that does 
not relieve the Court of the last 
resort, from the duty of examining 
the whole evidence, and forming its 1 
opinion upon the whole ease. 
[Muddoo Soodun Sundial v. Suroop 
Clmnder Sirkar CJiowdry'\ - - 431 

8. An objection, raised for the first 
time at the hearing of the appeal 
before the Privy Council, that the 
Government ^s right to sue was 
barred by the Begulation of Limita- 
tion II. of 1805, from lapse of time, 
sustained ; the proceedings in India 
before the Eevenue CoUeotor and 
Special Commissioner under Eegs. 
II. of 1819, and III. of 1828, not 
being in the nature of a regular 


suit. [Malm Saja Blieeraj Saja 
Malicitab Chund Bahadoor v. I he 
Government of Bengal] • - 46C 

PUBLIC OPFICEE. 

An order made by the Judges of the 
Supreme Court of Madras, dis- 
missing the Master of that Court 
from his office, for alleged ofiieial 
misconduct in the taxation of a 
bill of costs, reversed upon appeal, 
by the Judicial Committee of the 
Privy Council. [In re Minchin] 

220 

See “ Oppicial Person,” 

PUBLIC POLICY. 

See “ Wager.” 

EAZI-XAMA. 

See “ AGEEEltENT,” 1. 

: EEDUCED INTO POSSESSION. 
See “ Gift.” 

EEGISTEATION. 

See “ Ship Eegistey Act.” 

EELIGIOUS CEEEMONIES. 

See “ Hindoo Law.” 

EEGULATIONS. 

See “ Confiscation.” 

” Limitation of Suit,” 2, 
“ Mortgage,” l 
” Practice,” 8. 
“Resumption.” 

“ Usury.” 
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EESUMPTION. 


The right of Government to institute 
proceedings by or before the Ee- 
venue Collector, under Beg. II. of 
1819, for the resumption of lands 
for the purpose of assessment to the 
public revenue, is barred by Beg. II. 
of 1805, sec. 2. el. 2, after the lapse 
of 60 years from the cause of ac- 
tion. So held by the Judicial Com- 
mittee of the Privy Council, on ap- 
peal from a decree made by the 
Special Commissioner, upon a claim 
by Government, when MaJiotemn 
lands were held as La-miraj by the 
Saja of Burdwan before the Com- 
pany’s accession to the Dewanny in 
1765, and no claim had been made 
by Government to resume the 
for assessment fill the year 1836. 

The exclusion of lands, as La-TcUraj, 
from the Decennial and Permanent 
Settlements, is of no weight, per se, 
as evidence of e-vemption to resump- 
tion under Beg. XIX. of 1793. 

The general presumption is in favour 
of the liability to assessment of land, 
and by Begs. XIX. of 1793 and 
of 1825, the onus proi>a?idi 
lies on a claimant to La-lcJiimj, to 
establish his title to exemption, not 
by inference but by positive proof 
by a grant, to hold as La-TcMraj, or 
by a proprietary right, prior to the 
grant of the Bewanny (12th of Au- 
gust y 1765) , and that the possession 
was hona fide taken under it, or an 
^“joymeut of lands as such, and de- 
scendible to heirs at or since that 
time. [Jfaho Baja Bheeraj Baja 


Mahatah Chund Bahadoar v. The 
Government of Bengal] - - 466 


EEVENCE. 

The mere circumstance that a wager 
concerns the public revenue or 
creates a temiitation to do wrong 
will not render it illegal. {Bam- 
loll Tliaclcoorseydass v. SoojumnuU 
BhondmuU] 339 

See “ BESUiiPTlON. ” 
SEBVICE (of Notice in India). 

See “ Practice, ” 2, 3. 

SHIP BEGISTET ACT. 

ship built in a foreign port in India, 
in 1817, within the limits of the 
Company’s Charter, by foreigners, 
and which sailed under foreign flags, 
until 1838, when it was then and 
thereafter owned by, and belonged 
to, British snbjects,resident at Bom- 
bay, is entitled, under the Proclanm- 
tion of the Governor-General in 
Council, and the Act of the Legisla- 
tive Council of India, No. X. of 1841, 
(passed in pursuance of the powers 
granted by the Statute, 3 & 4 Viet., 
e. 56,) to be registered at Bombay, 
as a British ship, for the purposes of 
trade, within the limits of the Com- 
pany ’s Charter. [Crawford v. Spoo- 


STATUTES. 

3 & 4 Viet., e. 56. See “ Ship Be- 
6ISTEY Act. ’ ’ 

8 & 9 Viet., e. 109, See “ 
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SUCCESSION. 

See “ Hindoo Law.” 
TIME BABGAIN. 
See “ Wages. 


TITLE. 

1. A., being in possession of lands, 
as purcliaser, under deeds of sale 
from B., the person last seised, was 
forcibly ousted from possession by 
C. and D., who set up a title to 
the lands, under an alleged deed of 
gift from B. A. made a complaint 
to the Foujdarry (Criminal) Court, 
and, mider an order of that Court, 
was again put into possession ; C. 
and D. being directed to institute a 
suit in the Civil Court, to establish 
their claim, which they accordingly 
did, relying upon their title, and 
impeaching the deeds of sale. In 
such circumstances, held by the 
Judicial Committee, reversing the 
decree of the Sudder Dewamny 
Adawlut of Bengal (without preju- 
dice, however, to any question 
which might arise between A. and 
any other party claiming under B.), 
that it was incumbent on C. and D. 
to prove their right to the lands 
claimed, before they could put A. 
to proof of his title. [Sam Sutton 
Sae V. Futrool:-oonnma BegumJ 

233 

2. An order giving possession of lands, 
made by the Foujdarry (Police Ma- 
gistrates) Court upon a charge of 
a breach of the peace, coming be- 


fore the Magistrate, is hot a deter- 
mination respecting the right to 
such lands. [Mussumat Imam Bandi 
V. Eurgovind GltoseJ - - - 403 


TRESPASS. 

See “ Jurisdiction,” 2. 


TROVER. 


A Bill of Sale and assignment of 
goods, described as being in certain 
warehouses belonging to A., was 
given by him for the loan of a sum 
expressed to have been paid on the 
day of the date thereof. Upon an 
action of trover brought against 
the assignee of A., who had seized 
the goods, it appeared, in evidence, 
tliat a portion only of the goods 
was in the warehouse specified at 
the date of the sale, and that no 
part of the loan was paid on that 
day, the same being discharged by 
instalments a few days afterwards: 
whereupon the Judges of the Su- 
preme Court held, that there had 
been no valid transfer, and, conse- 
quently, no conversion, and gave 
an interlocutory judgment and ver- 
dict in accordance with such view. 

Held by the Judicial Committee, on 
appeal from such judgment and 
verdict, and from an order re- 
fusing a new trial, that the judg- 
ment and verdict were not justified 
by the evidence, and must be re- 
versed, and a new trial granted. 
[MuttyloU Seal v. O'Dawda] - 382 
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trustee. 

See “ Aqbeement,” 3. 

UNDIVIDED HINDOO FAMILY. 
See “Gipt,” 1. 


it is laid, if such wager be not 
against the interest or feelings of 
third persons, does not lead to in- 
decent evidence, and is not con- 
trary to public, policy. 

The mere circumstance that the wager 
concerns the public revenue, or 
creates a temptation to do a wrong, 
will not render it illegal. 


USAGE. 

See “ Hindoo Law.’' 

USURY. 

To an action for recovery of arrears ! 
of rent due to the Plaintiff, under 
a sub-lease of a pergmina, the De- 
fendant pleaded, that the sub-lease 
was part of a loan transaction, for = 
the purpose of securing to the 
Plaintiff an illegal interest upon 
the loan, and was void, under Beg. 
XV. of 1793. The Courts in India 
held, that it was an usurious 
transaction, and dismissed the ac- 
tion. Upon appeal, this decision 
was confirmed by the Judicial Com- 
mittee of the Privy CoimciL [Wise 
T. Kisiierikoomar Bom.s] - - 201 

VESTED INTEREST. 

See “ Gift,” 1. 


A wager upon the average price 
which opium should fetch at the 
nest Government sale at Calovtta, 
the Plaintiffs having to pay . the 
Defendants the difference between 
such price and a sum named, per 
chest, and the Defendants having 
to pay the difference between such 
price and the sum so named, if the 
price should be above that sum, is 
not an illegal wager, or contrary to 
public policy, though the proceeds 
of the opimn sold at Calcutta formed 
part of the Government revenue. 
The judgment of the Court below 
holding such wager illegal, reversed. 
The Statute 8 & 9 Viet., e. 109, 
amending the law relating to games 
and wagers does not extend to 
India. [Eamloll TliaeJcoorseydass v. 
Soojwnnull Dliondm'ullJ - - 339 


WIDOW. 

(Hindoo.) 


WAGER. j 

By the common law of England, in 
force in India, an action may be 
maintained on a wager, although 
the parties had no previous inte- 
rest in the subject-matter on which 


Forfeiture of ancestral and other pro- 
perty, under Ben. Reg. XL of 
1796, for acts committed by the 
sons of A., held not to affect the 
rights of A. ’s widow, and that she 
was entitled to maintenance out of 
the whole estate that was ancestral- 
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V. The ; Hindoo, is not essential to tlie vali- 
- 246 I dity of the adoption. Adoption is 
j the act of the husband alone ; 
j although the tvife may join in it. 
I [Eungama v. Atchamal ' • 1 

WIPE. I 

The consent of a wife to the adoption | 
of a son by her husband, a childless I 


WILL. 

See “ Gift,” l. 


[JfaaiMmat Golal) Koonwur 
Collector of Benares'] - - 

See “ Adoption.” 

“ Gitt,” 1. 


SHE END. 


WCHAED KINDER, PRINTER, 



